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AGENT. ; 


§ 16. Fime.— Authority of—Notice to—The policy contained 
a condition that if the property insured should become alien- 
ated, or the title in any manner changed, the company should 
not be liable for any loss or damage that should happen, 
unless the policy should lave been duly assigned or confirmed by 
consent of the directors to the actual owner or owners thereof 
previous to the loss or damage, and that no policy should be 
deemed to be duly assigned or confirmed unless the consent was 
certified on the policy by the secretary of the company. The 
parties in interest informed the local agents of the company, be- 
fore the consummation of the sale, that they were about to make 
a transfer, and asked their advice as to the best course to be 
pursued in reference to the policy. The agents answered that 
the policy would be good until it could be procured from St. 
Louis, and the formal consent of the company entered upon it. 
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It had been the custom of the agents to give such consent, 
and their acts had always been ratified by the company. Be- 
fore the policy was received, and any formal consent entered 
thereon, the property was destroyed by fire. Held, that in giv- 
ing such consent, the local agents were acting within the scope 
of their authority, and that “such agents will be held to have 
such power as the company knowingly permit them to exercise, 
and the fact that the company ratify such acts, on the part of 
their agents, will be regarded as evidence of that authority in 
the agents.” Held, also, that notice to the agents must be re- 
regarded as notice to the company. 

Illinois Mutual Fire Ins. Co. vs. Stanton.* 

Rep’d Jour’l, p. 29. 


CONSTRUCTION, 


§ 17. Fire—* Stoves and Pipes well secured” —Warranty.— 
By a stipulation in the policy, the application was made a part 
of that instrument, with a warranty, on the part of the insured. 
The application contained the following interrogatory and an- 
swer, “Are your chimneys, fire-places, fire-boards, stoves and 
pipes all well secured, and will you engage to keep them so ?” 
Answer, “ Yes.” The pipe of a stove, used in the house, passed 
through the floor of a chamber and thence with an elbow into a 
flue in the wall. The wife of the insured, intending to remove 
the stove, took down the pipe in the chamber, and placed a bed 
over the hole in the floor, through which it had passed, but 
neglected to remove the stove. A few days after, forgetting that 
the pipe had been removed, she caused a fire to be built in the 
stove. As the result the fire was communicated to the bed, and 
the house was consumed. Held, that “this covenant bound 
plaintiff to keep the pipe ‘ well secured.’ He was obliged there- 
by to keep it in such condition, and to exercise toward it such 
care as a man of ordinary prudence would exercise for the pro- 
tection of his property. The defendant was protected by this 
covenant from the effects of defective pipes and stoves. It did 
not bind plaintiff to keep them always up or constantly in use.” 
“The undertaking of plaintiff to keep the stoves and pipe se- 


* Decision rendered Jan. 22nd, 1872. 
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cured must be applied to the subject and time within the contem- 
plation of the parties.” 

Peterson vs. The Miss. Valley Ins. Co., 24 Iowa, 494; Loud vs. Citi- 

zens’ Mut. Ins. Co., 2 Gray, 221; Sayles vs. N. Western Ins. Co., 2 
Curtis C. C., 610; Turley vs. N. A. Fire Ins. Co., 25 Wend., 374; 
Townsend vs. W. W. Ins. Co., 18 N. Y., 168 ; Gloucester M’f’g Co. vs. 
Howard Fire Ins. Co., 5 Gray, 497; Troy F. Ins. Co. vs Carpenter, 4 
Wis., 20; Gates vs. Madison Co. Mut. Ins. Co., 1 Seld., 469; Hide vs. 
Bruce, 3 Doug., 213 ; Dobson vs. Southby, 1 Moody & Malkin, 90. 
Held, also, that “ plaintiff's warranty did not forbid the tempo- 
rary removal of the pipe at a time the stove was not in use, 
such restriction not being within the contemplation of the par- 
ties.” Held, also, that a negligent attempt was made to use the 
stove. From this the loss of the property resulted, and the com- 
pany is liable for the loss. 

Mickey vs. The Burlington Ins. Co.* 

Rep’d Jour’l p. 15. 


CONTRACT. 


§ 18. Lire.—When Operatide—Impossibility of Performance 
—By Act of God or Law.—The defendants, a corporation cre- 
ated by the laws of New Jersey, issued, before the late civil war, 
a policy for the benefit of the plaintiffs, upon the life of their 
father. The policy contained a provision that in case the annual 
premiums were not paid, on or before the specified days, the 
company should not be liable for the payment of the sum in- 
sured, or any part thereof ; that the policy should cease and de- 
termine, and that all previous payments should be forfeited. 
The plaintiffs and their father were, and continued to be, citi- 
zens and residents of Virginia.” The payment of the annual pre- 
miums was intermitted during the civil war, and the life insured 
terminated during the intermission of payment. Held, that 
“ whether a contract is to be operative, in the event of perform- 
ance becoming impossible, is a question as to the intention of the 
parties.” Held, also, that “the exact performance of this con- 
tract, on the part of the assured, has been rendered impossible 
by the act of the law, and as such occurrence was not a contin- 
gency, which can reasonably be supposed to have been within 


* Decision rendered Oct. 10th, 1872. 
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the contemplation of the contracting parties at the time they 
bargained, I think this failure in a strict compliance is not a 
legal breach of the agreement. The reasonable and true doc- 
trine seems to be that express terms are necessary to create an 
obligation which will include a liability, in case of an unantici- 
pated prevention by the act of God or of the law, of the fulfill- 
ment of a stipulation. In the absence of such an expressed in- 
tention there is always an implied understanding that the doing 
of the act agreed to be done shall not become absolutely imprac- 
ticable from a remote and unanticipated event, occasioned by a 
natural or legal agency.” 

Lawrence vs. Twentiman, 1 Roll. Abridg., 450, Condition G. pl. 10; 
Williams vs. Lloyd, W. Jones, Rep., 179; Ld. Coke, 1 Inst., 206 a. b. ; 
People vs. Manning & Condit, 8 Cowen, 297 ; Baker vs. Hodson, 3 Man. & 


Sel., 271; Hall vs. Wright, El. B. & El., 746, (96 E. C. L. R.); Brandon vs. 
Curling, 4 East, 417. 


Hillyard et al. vs. The Mutual Benefit Ins. Co.* 
Rep’d Jour’! p. 137. N. J. 8. 0. 


§ 19. Lire.—Impossibility of Performance—War and Life 
Insurance.—The defendants, a cérporation created by the laws of 
New Jersey, issued, before the late civil war, a policy, for the 
benefit of the plaintiffs, upon the life of their father. The policy 
contained a provision that in case the annual premiums were not 
paid, on or before the specified days, the company should not be 
liable for the payment of the sum insured, or any part thereof ; 
that the policy should cease and determine, and that all previous 
pryments should be forfeited. The plaintiffs and the father 
were, and continued to be, citizens and residents of Virginia. 
The payment of the annual premiums was intermitted during the 
civil war, and the life insured terminated during the intermission 
of payment. Held, that “where the subject matter of the con- 
tract does not become unlawful, and it has been, in some degree, 
executed, so that the parties cannot be restored to their original 
condition, the contract, although for the time being some of its 
terms are not capable of performance, is not in a posture to 
be rescinded, either in whole or in part. When such a result 
is not absolutely inevitable, and when it would lead to injus- 
tice, it does not take place. Whenever the law interferes with 


—— 


* Decision rendered June 13th, 1872. 
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the contract, it should be held that such interference will dis- 
turb the intentions of the contracting parties to the least degree 
practicable.” 

Odlin vs. Ins. Co., 2 Wash. C. C. R., 317. 


Held, also, that “a continuance, during the progress ot a war, 
of insurance on the life of an enemy is not inconsistent with 
the welfare of either of the belligerents.” 

Hillyard et al. vs. The Mutual Benefit Ins, Co. 


—§ 18. 


§ 20. Lire.—LIllegal Stipulations—Forfeiture of Policies by 
War.—The defendant was a life insurance company incorporated 
by the laws of New Jersey, and prior to the late civil war, in- 
sured, for the benefit of the plaintiffs, the life of their father. 
The father and the plaintiffs were, and continued to be, citizens 
and residents of Virginia. The policy provided that in case the 
annual premiums were not paid on or before the specified days 
the company should not be liable for the payment of the sum in- 
sured, or any part thereof; that the policy should cease and deter- 
mine, and that all previous payments should be forfeited. The 
payment of the annual premiums was intermitted during the civil 
war, and the father died during the intermission of the payment. 
Held, that “a stipulation that the money should be payable, 
even though the life insured should be lost in a war which 
might arise between the state of the assured and the insurer, 
would be clearly illegal and void; and the consequence is, no 
such provision, which, if present, would vitiate the whole agree- 
ment, can be understood to be comprehended in the general ex- 
pressions which are in common use in these policies. An excep- 
tion is invariably implied embracing every case of a loss of life 
by any means, concerning which it would be criminal or incom- 
patible with the law or against the public interest to stipulate or 
bargain.” Held, also, that debts due from a citizen of this coun- 
try to an enemy are not liable to forfeiture on the breaking out 
of hostilities, except by the action of Congress; much less can a 
vested right, such as arises out of the present policy, be forfeit- 
ed by the operation of the war, for the benefit of one of the con- 
tracting parties. 


Hillyard et al. vs. The Mutual Benefit Ins. Co. 
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EVIDENCE. 
§ 21. Fire.— Explanation of Afidavit.—After the loss, 


caused by building a fire in a stove after the removal of the pipe, 
the plaintiff made an affidavit, which had been prepared by the 
officers of the company, setting out the facts connected with the 
loss. This paper was introduced in evidence on the trial by the 
company, to prove the admission of the plaintiff that he had 
not done right in permitting the stove to stand after the removal 
of the pipe. Held, that plaintiff was properly allowed to explain 
the circumstances under which the affidavit was given, and to 
state that he did not understand the purpose defendant had in 
demanding it, and that he believed at the time that it was to be 
used for publication as an advertisement. “If the language of a 
witness, either written or oral, is introduced tc establish an ad- 
mission, he has the privilege of giving his und rstanding of its 
import—of stating its true meaning in the connection as used 
by him.” 

1 Greenleaf’s Ev., 462, note 1. 

Mickey vs. The Burlington Ins, Co. 


INSURABLE INTEREST. 


§ 22. Fire.—WMortgagor and Mortgagee—Practice.—The amount 
of the insurance was by the terms of the policy made payable, 
in case of loss, to a third party, who held a mortgage on the pre- 
mises. Held, “that both the mortgagor and mortgagee have a 
separate insurable interest, has long been held and recognized 
by. all courts, and the law upon that question is too well settled 
to be now doubted,” and that the contract being with the mort- 
gagor, the legal title vested in him, but it was for the benefit of 
the mortgagee. Hence, the suit was properly brought in the 
name of the assured, for the use of the beneficiary, Policies of 
insurance are not assignable at common law, or by any provision 
of our statute, so as to give the assignee the right of action in 
his own name. 

New England F. and M. Ins. Co. vs. Wetmore, 32 IIl., 221. 

Illinois Mutual Fire Ins, Co. vs. Stanton. 
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LIMITATION. 


§ 23. Fire—O/f Suit—Waiver.—The policy contained a pro- 
vision that no suit should be sustained, unless brought within 
six months after the occurrence of the loss, and that in case an 
action should be brought after that time, “it shall be taken and 
deemed as conclusive evidence against the validity of such 
claim, any statute of limitation to the contrary notwithstanding.” 
The action was brought more than six months after the occur- 
rence of the loss. Held, that the jury were correctly instructed 
“that if plaintiff delayed bringing suit until after the expiration 
of six months in consequence of inducements held out by de- 
fendant’s officers, causing him to believe that the loss would be 
paid or adjusted without suit, this would operate to remove the 
bar created by the condition of the policy requiring an action 
thereon to be brought within six months after the loss.” 

Grant vs. Lexington F. & M. Ins. Co., 5 Ind., 22. 

Mickey vs. The Burlington Ins. Co. 


MUTUAL COMPANY. 


§ 24. Frre.—WMembership in—Stock Insurance.—The company 
was organized upon the mutual plan. By an amendment to 
the charter of the company it was provided that the original 
charter be so amended that “any party applying for insurance 
for one year or less time, may pay a definite sum of money for 
such insurance, in lieu of a premium note.” The policy sued 
‘on was issed under this provision. Held, that “a party insur- 
ing under this provision of the amended charter, does not be- 
come a member of the company, and stands in no different re- 
lation thereto than to any stock company,” and that “the law, 
under such circumstances, would impose upon him no higher 
or greater duties than if the insurance had been effected in a 
stock company.” 

Illinois Mutual Fire Ins. Co. vs. Stanton. 


NEGLIGENCE. 


§ 25. Fire.—Lvidence.—The wife of the insured took down 
a stove-pipe which passed through a chamber, and placed a bed 
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over the hole in the floor, through which it had passed. A few 
days after she caused a fire to be built in the stove. The result 
was that the fire was communicated to the bed and the house 
was consumed. Held, that insurances against fire on land cover 
losses occasioned by the mere fault and negligence of the as- 
sured and his servants, unaffected by any fraud or design. 
Columbian Ins. Co. vs. Lawrence, 10 Pet., 507 ; Huckins vs. People’s Mut. 
Ins. Co., 11 Foster, 238 ; St. John vs. Am. Ins. Co., 1 Duer, 371 ; Hyndset al. 
vs. Schenectady Co. Mut. Ins. Co., 16 Barb., 119; Gates vs. Madison Co. 
Mut. Ins. Co., 1 Seld., 469 ; Catlin vs. Springfield Fire Ins. Co., 1 Summer C, 
C., 434; Matthews vs. Howard Ins. Co., 13 Barb., 234; 1 Phillips on Ins., 
2 1,096, and authorities cited. : 
Held, also, that the testimony of the insured that it was the 
custom in his house, in the summer time, to take the stove out 
of the room, where it was used, and the testimony of his wife, 
that it was not intended or expected that a fire would be placed 
in the stove after the removal of the pipe, was properly admit- 
ted on the trial, as it was evidence showing that the fire re- 
sulted from negligence and not through design. 


Mickey vs. The Burlington Ins. Co. 


POLICY. 


§ 26. Fire—Waiver of Condition in—Assignment of.—The 
policy provided that if the property insured should become alien- 
ated, or the title in any manner changed, the company should 
not be liable for any loss or damage that should happen, unless 
the policy should have been duly assigned, by consent of the di- 
rectors, to the actual owner or owners thereof, previous to the 
loss and damage, and that no policy should be deemed to have 
been duly assigned “ unless the consent of the directors to such ; 
assignment or confirmation is certified on such policy by the 
secretary of said company.” Held, that this provision “ was in- 
serted for the benefit and protection of the company, and no 
reason is perceived why the company may not waive that con- 
dition, as well as any other restriction on the assured, insert- 
ed in the contract for their benefit. The cases are numerous 
where persons have been held to have waived provisions and 
conditions inserted in contracts for their special benefit. Where 
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such waiver distinctly appears, the reasonable rule of law is 
that the party will be estopped from insisting on that which 
is inconsistent with what he has said and done, that affects 
the rights of others. It is in such cases that the doctrine of 
estoppels in pais finds its just application.” “The same doc- 
trine has repeatedly been held by courts of the highest authority 
to apply to mutual insurance companies, as well as to stock 
companies.” 

Peck vs. New London Ins. Co., 22 Conn., 565 ; Sheldon vs. Conn. Life 
Ins. Co., 25 Conn., 207 ; Bouton vs. The American Mut. Life Ins. Co., 25 
Conn., 543 ; Wing vs. Harvey, 27 Eng. Law & Eq. R., 140; Buckbee vs. 


.U. 8. Ins., Annuity & Trust Co., 18 Barb., 541 ; Ang. on Ins., 3343. 
Illinois Mutual Fire Ins. Co. vs. Stanton. 


—§ 16 


§ 27. Lire.— Avoidance of—Fraudulent Answers in Applica- 
tion—Practice—The policy, which was issued upon the applica- 
tion of the plaintiff, the son of the assured, provided that if the 
answers to the questions in the application were in any respect 
false or fraudulent, the policy should be void. In the application, 
the plaintiff stated that his father was then in good health, of 
sound body and mind, and that he usually enjoyed good health, 
and that he had not concealed, withheld or misrepresented any 
material circumstance in respect to the past or present state of 
his health or condition. Among the questions and answers, 
signéd by the plaintiff and the assured, were the following : “ Has 
the party ever had any of the following diseases?” Among those 
named were, asthma, disease of the heart, palpitation and spit- 
ting of blood. ‘To this the answer was: “See surgeon’s report.” 
It was also answered that he had not and never had a habitual 
cough. The examining physician stated that the party had never 
suffered from disease of any kind, and that he had no cough and 
no palpitation of the heart. The referee in the Supreme Court 
found for the plaintiff, and the General Term granted a new trial 
on questions of fact. Held, that these questions of fact are open 
to review by this court. 


Code, Section 278. 


Held, also, that the questions asked “were all material ques- 
tions, and their concealment was just as fatal to this contract as 
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their denial ;” that the assured had spitting of blood and disease 
of the heart for months, before the application ; that his state- 
ment that he had no family physician was “ a palpable, fraudulent 
concealment of a material fact,” and that it was the duty of the 
Supreme Court to set aside a verdict which is against the clear 
weight of the evidence. “The order appealed from is affirmed, 
and judgment absolute ordered for the defendant.” 

Smith vs. The Attna Life Ins. Co.* 

Rep’d Jour’l p. 116. 


PRACTICE. 


§ 28. Fire.—New Trial.—After the trial in the court below, 
at which evidence was adduced by both parties, the jury in- 
structed by the court, a verdict found for the plaintiff, and judg- 
ment duly entered, all without any exception being taken by the 
company, the defendant, the defendant moved the court to set 
aside the verdict and grant a new trial. The court overruled the 
motion, and to this the defendant excepted, and in the bill of ex- 
ceptions set out all the evidence in the case. The only point 
made in this court is that, according to the evidence thus set out, 
the plaintiff was not entitled to recover. Held, that “the grant- 
ing or overruling of a motion for a new trial in the courts of the 
United States, rests wholly in the discretion of the conrt to 
which the motion is addressed. This is so well settled that it is 
unnecessary to remark further upon the subject.” 

Henderson vs. Moore, 5 Cr., 11; Barr vs. Gratz’s Heirs, 4 Wheat., 220 ; 
Doswell vs. De La Lanza, 20 How., 29; Schugart vs. Allen, 1 Wall., 371. 

The Home Ins. Co. vs. Barton.t 

U.8. 8.0. 


§ 29. Lire.—Action in Name of Beneficiary—The insur- 
ance was for the benefit of the daughters, upon the life of their 
father. The person effecting their insurance was called, in the 
contract, their agent and trustee, and the policy provided that he 
should pay the annual premiums. After the death of the father, 
suit was brought in the name of the daughters and their hus- 
bands. Held, that this action was properly brought in the name 


* Decision rendered April 16th, 1872. To appear in 46 N. Y. 
+ Decision rendered May 6th, 1872. 
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of the plaintiffs. “The general rule is that the suit may be 
brought on these policies, when in the form of simple contracts, 
in the name of the party having the beneficial interest. It is true 
that the agent, who effected the insurance, is styled in it a trus- 
tee, but that does not make him such, as his powers and capaci- 
ties appear to be those simply of an agent.” 

Hillyard et al. vs. The Mutual Benefit Ins. Co. 


PREMIUM. 
§ 30. Lire.—Effect of War on Payment of.—The defend- 


ant, a life insurance company, incorporated by the laws of New 
Jersey, issued, before the late civil war, a policy for the benefit 
of the plaintiffs, upon the life of their father. The policy pro- 
vided that in case the annual premiums were not paid, on or be- 
fore the days mentioned in the policy for the payment thereof, 
the company should not be liable for the payment of the sum 
insured, or any part thereof; that the policy should cease and 
determine, and that all previous payments should be forfeited. 
The plaintiffs and their father were, and continued to be, citi- 
zens and residents of Virginia. The payment of the annual 
premiums was intermitted during the continuance of the civil 
war, and the father died during such intermission. Held, that 
the defendants, by the interdict of their own government, were 
disqualified, during the war, from receiving the premiums, and 
a tender of the money by the plaintiffs must of necessity have 
been rejected by the defendants. They “cannot be permitted to 
impute a result, occurring from their own incapacity, as a breach 
of agreement on the part of the plaintiffs.” 

Hillyard et al. vs. The Mutual Benefit Ins. Co. 

—§ 18. 

§ 31. Lire.—LHfect of War on Payment of—Tender of.—The 
defendants, a life insurance company, incorporated by the 
laws of New Jersey, issued, before the late civil war, a policy 
for the benefit of the plaintiffs, upon the life of their father. The 
policy provided that in case the annual premiums were not paid 
on or before the days mentioned in the policy for the payment 
thereof, the company should not be liable for the payment of the 
sum insured, or any part thereof; that the policy should cease 
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and determine, and that all previous payments should be for- 
feited. The plaintiffs and their father were, and continued to 
be, citizens and residents of Virginia. The payment of the an- 
nual premiums was intermitted during the continuance of the 
civil war, and the father died during such intermission. A ten- 
der of the premiums was made after the close of the war. Held, 
that “the payment of these several premiums on the contract 
days, was excused, from the fact that such payment was ren- 
dered impossible by the war.” 


The Manhattan Life Ins. Co. vs. Warwick, 20 Grat., 614 ;* Robinson vs. 
International L. A. Co., 42 N. Y., 54; The New York Life Ins. Co. vs. Clop- 
ton, 7 Bush, 179. 


Held, also, that “ the tender of these premiums was, in legal ef- 
fect, a compliance with the plaintiffs’ stipulation in that respect.” 


Hillyard et al. vs. The Mutual Benefit Ins. Co. 
—§ 12. 


§ 32. Lire.—LZfect of War on Payment of—The defend- 
ants, a corporation created by the laws of New Jersey, issued, 
before the late civil war, a policy for the benefit of the plain- 
tiffs, upon the life of their father. The policy contained a pro- 
vision that, in case the annual premiums were not paid on or 
before the specified days, the company should not be liable for 
the payment of the sum insured, or any part thereof; that the 
policy should cease and determine, and that all previous pay- 
ments should be forfeited. The plaintiffs and their father were, 
and continued to be, citizens and residents of Virginia. The 
payment of the annual premiums was intermitted during the 
civil war, and the life insured terminated during the intermission 
of payment. Held, that “a war, either foreign or domestic, puts 
an end, during its continuance, to all amicable intercourse be- 
tween the citizens of the respective belligerent powers.” 

“ All contracts made with an enemy during war are void, and 
all payments of debts or remission of funds under similar circum- 
stances, are illegal and forbidden.” Held, also, that “ by force of 
this rule the payment of these premiums, at the stipulated times, 
became legally impossible. If they had been tendered, the de- 


* 1 Ins. Law Jour'l, 116, 
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fendants could not, without doing an unlawful act, have received 
them. Both the payment and the receipt of the moneys would 
have been a breach of duty and of law.” 

Hillyard et al. vs. The Mutual Benefit Ins. Co. 


PREMIUM NOTES. 


§ 33. Fire.— Assessment on—Evidence—Statute-—The premium 
note specified that it was given for a policy, issued by the in- 
surance company, and was to be paid in such portions, and at 
such times as the directors of the said company might, agreea- 
bly to the general incorporation laws of the State, and.the by- 
laws of the company, require. An assessment was made and 
suit was brought upon the note. The plaintiff offered in evi- 
dence, and the court admitted, a copy of a resolution passed by 
the board of directors, by which an assessment of 25 per cent. 
was levied on all premium notes held by the company, to dis- 
charge the indebtedness of the company up to a certain date, 
The resolution was duly certified to by the president and secre- 
tary of the company, with the seal of the company affixed. The 
statute provided that the premium notes “shall be made payable 
in part or in whole, at any time when the directors shall deem 
the same requisite for the payment of losses and other expenses 
or purchases,” and empowered the board of directors to make 
an assessment or assessments as often as they deem it necessary 
to meet the liabilities of the company. Held, that under the sta- 
tute relating to evidence, the certified copy of the resolution was 
properly admitted. Held, also, that the defendant was not lia- 
ble at the mere discretion of the directors. There must have 
been actual losses or expenses before the defendant was liable, 
“ Assessments cannot be made on these premium notes, unless 
the necessity therefor properly and legally arises. ‘The protec- 
tion of the party conditionally bound, demands that the other 
party should show the necessity, not by a mere resolution or de- 
claration, but by proof that payment was legally required.” 

Thomas vs. Whallon, 31 Barb., 172; American Ins. Co. vs. Schmidt, 
19 Iowa, 502; Bangs vs. Gray, 2 Kern., 477; Herkimer Co. Mut. Ins, 
Co. vs. Fuller, 14 Barb., 373; Jn re Bangs, 15 Barb., 264; Atlantic 
Ins. Co. vs. Fitzpatrick, 2 Gray, 279; Long Point Ins. Co. vs. Hough- 
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ton, 6 Gray, 77; Savage vs. Medbury, 19 N. Y., 32; Bangs vs. Duckin- 
field, 18 N. Y., 592; Stow vs. Wadley, 8 Johns., 124; Ferris vs. Purdy 
10 Johns., 359. 

Pacific Mut. Ins. Co. vs, Guse.* 

Rep’d Jour’l, p. 59. 


WAR. 


§ 34. Lire.—Lffect of, on continuing Contracts—On Insurance 
Company.—The defendant was an insurance company, incorpor- 
ated by the State of New Jersey. This company issued, be- 
fore the late civil war, a policy for the benefit of the plaintiffs, 
upon the life of their father. The policy contained a provision 
that in case the annual premiums were not paid on or before the 
specified days, the company should not be liable for the pay- 
ment of the sum insured, or any part thereof; that the policy 
should cease and determine, and that all previous payments 
should be forfeited. The plaintiffs and the father were, and 
continued to be, citizens and residents of Virginia. The pay- 
ment of the annual premiums was intermitted during the civil 
war, and the life insured terminated during the intermission 
of payment. Held, that a continuing contract, which has 
been partially performed, and which will remain in force from 
its own intrinsic quality, without the doing of anything by any 
party to it, is not dissolved by the occurrence of the war, As 
the payment of the premiums was suspended, the continuance of 
the contract in question was not dependent on the doing of any 
act on the part of the company or the assured, and the contract 
was not annulled. Held, also, that if under the incorporation of 
the company the plaintiffs, as holders of a policy, became part- 
ners with the other corporators, the war did not dissolve such 
partnership ; and such dissolution, even if it took place, would 
not affect the obligations of the policy. 

Hillyard e al. v8. The Mutual Benefit Ins. Oo. 


* Decision rendered January Term, 1872. To appear in 49 Mo. 





REPORT OF DECISIONS 
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At the close of the plaintiff's case, the defendant’s counsel moved 
for a dismissal of the complaint, on the ground that it appeared by 
the plaintiff’s own evidence that at the time of the fire there was a 
change in the use and occupation of the premises insured, affecting 
and increasing the risk. The court denied the motion, and defend- 
ant’s counsel excepted. 

At the close of the case on both sides, the court directed the jury 
to find a verdict upon the following questions, viz: Did Mr. Lang, 
the agent or representative of the plaintiff, say that he thought that a 
change had occurred in the business carried on in the premises, and 
refer the defendant to the Merchants Insurance Company for inform- 
ation on that subject, at the time the renewal was asked for ? 

The jury brought in a verdict answering the question in the affirm- 
ative. Thereupon, the court ordered judgment, upon the verdict, in 
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favor of the plaintiff, for the sum of $800.09, with costs, to be ad- 
justed. To which order for judgment, the defendant’s counsel duly 
excepted. 


Cuurcu, Cu. J. 


It is objected on the part of the appellant, that some of the build- 
ings insured, and the two in which the fire originated, were used for 
a purpose not permitted by the terms of the policy, and that the 
policy was, therefore, void. Of the forty buildings insured, seven 
only were injured by the fire, two of which were used for distillery 
purposes. After a description of the premises, the policy contains, 
in writing, the following: ‘The above premises are privileged to be 
occupied as hide, fat-melting, slaughter and packing-houses, and 
stores and dwellings, and for other extra hazardous purposes.” An- 
nexed to the policy is a classification of hazards. In the second 
class are defined “ hazardous No. 2,” “ extra hazardous No. 2,” “ extra 
hazardous No. 3,” and “ specially hazardous.” The occupations spe- 
cifically privileged, such as, “ hide, fat-melting, slaughter and packing- 
houses,” do not fall within any definition of “extra hazardous,” but 
do come within that of specially hazardous, and distilleries belong to 
the same class. 

In Pindar vs. The Continental Ins. Co., 38 N. Y., 366, it was held 
that the meaning of the terms “ hazardous” and “ not hazardous” is 
to be determined by the definition of those terms contained in the 
conditions of the policy, and did not include “ extra hazardous” or 
“ specially hazardous” articles, and consequently that the keeping of 
turpentine, being an article defined as “extra hazardous,” was a 
violation of the terms of the policy, and prevented a recovery. It 
was not decided, in that case, that these terms had any such technical 
or fixed meaning, that their signification might not be modified or 
varied in a given case, by a reasonable construction of stipulations 
inserted by the underwriters, at the time of issuing the policy. The 
same case came before this court recently, and the above decision was 
followed upon the express ground that the definition of these terms 
in the policy was controlling, which, of course, would not affect modi- 
fications by other stipulations. See Opinion, by Rapallo, J.* 

It is an elementary rule, that where there is an inconsistency in the 
written portion of a policy, and, indeed, of any contract, the written 
is to be preferred to the printed, as the attention of the parties is 


* 1 Ins, Law Jour’l, 827, 
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supposed to be more directly drawn to such parts as are written than 
to the printed, which are used in all cases. 2 Par. on Contracts, 516 ; 
1 Arnould on Ins., 80. 

The privileged uses specified are “ specially hazardous,” as defined 
in the classification of hazards, annexed to the policy. They are not 
enumerated, but are included in the general words of “all workshops, 
manufacturing establishments, trades and mills not above enumerated 
as hazardous or extra hazardous.” The words in the policy, “or 
other extra hazardous purposes,” must be taken to mean purposes of 
the same class as those before specified, and the term “ extra hazard- 
ous ” must yield to the specifications accordingly. 

If the language had been, “and other like purposes,” the right of 
the plaintiff to use the premises for any purpose enumerated as spe- 
cially hazardous, would have been unquestioned. No other construc- 
tion could have been given. The language used is certainly capable 
of the same construction, and such is the construction which persons 
receiving a policy would ordinarily put upon it. It is the same as 
though every occupation enumerated as specially hazardous had been 
specified, and then the general words, “and other extra hazardous 
purposes,” used. In such a case, it is clear that the term “extra 
hazardous” would be construed with reference to the specifications 
preceding them, upon the principle that general words yield to par- 
ticular recitals. 2 Par. on Contracts, 501, note u. I think this prin- 
ciple applies to this policy, and that the plaintiff had a right to use 
the premises for any specially hazardous purpose. Insurance com- 
panies are not restricted in the right to insert such terms and condi- 
tions in their policies as they see fit, and it is the duty of courts to 
construe them according to established legal principles. If persons 
receiving policies neglect to examine these conditions, they must take 
the consequences. But legal principles and public policy demand 
that equivocal language, especially if calculated to mislead the as- 
sured, shall be construed most strongly against those using the lan- 
guage, and issuing the policies. 

It is a general rule that in cases of doubt, arising from the ambi- 
guity of the language, the construction is to be favorable to the gran- 
tee. [Cocheco Mfg Co. vs. Whittier,] 10 N. H., 305. Chancellor 
Kent says, the true principle is, “to give the contract the sense in 
which the person making the promise believed the other party to have 
accepted it, if he in fact did so understand and accept it,” and this, 
of course, must be determined by the language used, and the sur- 
rounding circumstances. 2 Kent’s Com., 557. The words, “other 
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extra hazardous purposes,” would naturally be understood to include 
other like purposes, and we must presume that both parties so under- 
stood it. 

The special finding of fact, by the jury, has an important bearing 
upon the question. That finding is, that the plaintiff's agent informed 
the company, at the time the renewal or new policy was applied for, 
that he thought that a change had occurred in the business carried 
on in the premises, and referred them to the Merchants Insurance 
Company for information on that subject. The Merchants Insurance 
Company had, it seems, recently insured the property, and caused a 
survey to be made, and if the defendant had made the inquiry, it 
would have led to a knowledge of the real facts. The statement of 
the agent, therefore, that he thought a change of business had taken 
place, and a reference to where the fact could be ascertained, was 
equally effective as a notice of the very change that had been made. 
In such a case, whatever is notice enough to excite attention, and put 
a party upon his guard, and call for inquiry, is notice of everything 
to which such inquiry might have led. When a person has sufficient 
information to lead him to a fact, he shall be deemed conversant 
with it. 2 Kent’s Com., 630, note 1; [Kennedy vs. Green,] 3 Myl. 
and Keen, 719. 

It is unnecessary, however, to go beyond actual notice that a change 
had taken place, which the finding established. This knowledge is a 
circumstance proper to be considered in determining the intention of 
the defendant in the language employed, and it does not conflict with 
the rule, that parol evidence is inadmissible to vary the terms of 
written instruments. We may resort to surrounding circumstances, 
in all cases of doubtful construction, and patent ambiguity. If the 
words are clear and unambiguous, a contrary intention, derived from 
outside circumstances, is of no avail. A new contract cannot be made 
by showing that the intention was to make one different from that 
_ expressed. But to ascertain what the contract is, in case of ambigu- 
ous language, a resort may be had to the circumstances surrounding 
the author at the time. So, his knowledge or ignorance of certain 
facts, are competent to determine what he meant by the language 
used. As, in a devise to Mary B., for life, with remainder to her 
three daughters, Mary, Elizabeth, and Ann. At the date of the will, 
Mary B. had two legitimate daughters, Mary and Ann, living, and 
one illegitimate, named Elizabeth. It was held that evidence was 
admissible to show that Mary B. formerly had a legitimate daughter, 
named Elizabeth, who died some years before the date of the will, and 
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that the testator did not know of her death, or of the birth of an ille- 
gitimate daughter. [Doe vs. Beynon,] 12 Ad. & Ell., 431. So, where 
a testator devised a farm in A., in possession of T. H., to T. R., and 
he had two farms in A., in possession of T. H., it was held that if 
one of the farms was subject to a trust, or if the testator supposed it 
was, and treated it as such, the other farm would pass by the devise, 
as he was presumed to have intended the farm devised for the personal 
use of T. R. [Blundell vs. Gladstone,] 12 Eng. Law and Eq,, 52. 

Mr. Parsons, in his work on Contracts, lays down the rule in such 
cases as follows: “If the meaning of the instrument, by itself, is 
affected with uncertainty, the intention of the parties may be ascer- 
tained by extrinsic testimony, and this intention will be taken as the 
meaning of the parties expressed in the instrument, if it be a meaning 
which may be distinctly derived from a fair and rational interpretation 
of the words actually used.” 

This intention, however, it should be observed, is to be ascertained, 
except in cases of latent ambiguity, by a development of the circum- 
stances under which the instrument was made. Mere declarations are 
not admissible for the purpose. But the knowledge of facts by the 
party is competent ; and notice that a change had been made, is as 
potent upon the question of “intention,” as if the defendant knew 
that these buildings were actually used as distilleries. I think they 
are chargeable with that knowledge ; but they certainly knew that a 
change had taken place. 

We are to place ourselves, as nearly as may be, in the position of 
the auther of the instrument, and consider the facts surrounding him, 
with his knowledge or ignorance of facts, and with his belief of the 
existence or non-existence of certain facts, and, in that position, we 
may often see clearly the meaning of language, which, without these 
aids, would be unintelligible or doubtful. 

The old policy, which had expired, contained the same language as 
this one, permitting, specially, several specially hazardous uses; 
and with a knowledge that a change had taken place in the use of 
some of them, we must presume an intention, on the part of the de- 
fendant, to provide for them in this policy ; and as those uses ex- 
pressly permitted, belonged to the highest grade of hazards, and the 
language employed is capable of a construction permitting all other 
like uses, we are bound to presume that the defendant intended such 
a construction ; otherwise it must have acted in bad faith, which is 
never presumed. We are to suppose, if the language will permit it, 
that the defendant intended to protect the property of the assured 
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according to the change which it knew had taken place. The distinc- 
tion between this and the Pindar case is, that in that case the lan- 
guage was held to be unambiguous, and, although the policy was 
claimed to be different from that called for, yet, having been issued, 
delivered and accepted, and sued upon, the assured was bound by its 
terms, and that extrinsic evidence of circumstances, or otherwise, 
was incompetent to change it. 

Such is the established law, but it does not apply to a case where 
the language is capable of different constructions. The defendant 
was defeated upon the issue of fact made in the court below, and that 
finding is conclusive upon this court, whether right or wrong, and the 
effect of it, upon what the defendant intended by the language used, 
is adverse to the construction put upon it by it. 

This construction of the contract renders the testimony offered, 
that distilleries are more hazardous than the establishments specified, 
immaterial. The assured having the right to use the premises for 
any specially hazardous purpose, it was not competent to prove any 
distinction of hazards in these premises. 

In the Pindar case, supra, it would have been incompetent to show 
that turpentine was not more hazardous than some of the articles 
enumerated as hazardous, simply because, by the terms of the policy, 
that article was fixed at a higher grade of hazard, by being defined as 
extra hazardous. 

‘The defendant is precluded from claiming any breach of warranty, 
or fraudulent representation, in the application upon which this or 
the first policy was issued. The first policy was issued upon the sur- 
vey of an agent of the Standard Insurance Company, and not upon 
any representation of the plaintiff or her agent ; and the survey was, 
in all respects, correct. 18 N. Y., 552 ; [Rowley vs. The Empire Ins. 
Co.,] 3 Keyes, 557. 

This finding takes away all ground of complaint of fraud or unfair- 
ness, on the part ofthe assured ; and, as the rigid construction claimed 
by the defendant cannot be sustained, the judgment must be affirmed, 
with costs. 

Allen, Peckham, and Rapallo, JJ., for affirmance, on the ground 
first stated in opinion. Grover and Folger not voting. 

Judgment affirmed. 
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SUPREME COURT OF INDIANA. 


MAY TERM, 1872. 


Appeal from Vanderburgh Circuit Court. 


THE MUTUAL BENEFIT LIFE INS. CO., Appellant, 
vs. 


KATY A. MILLER, Apm’x, or HERMAN A. MILLER; 
Dec’p, Appellee.* 


The policy provided that if the declaration made by or for the assured should: be 
found in any respect untrue, the policy should be null and void. It wagstipu- 
lated in the declaration, signed by the assured at the time of application for 
insurance, that the answers of himself, his physician, and his friend, should 
be the basis of the contract. 

In the particulars given of himself, in answer to questions asked, the assured 
stated that he had not since childhood had spitting of blood or consumption ; 
that he had not had any sickness within the last ten years except scarlet fever, 
and that he had not then any disease or disorder. 

For the errors occurring on the trial we must look to the reasons assigned in the 
motion for a new trial and not to the assignment of errors except so far as it 
alleges the improper overruling of that motion. 

The evidence showed that prior to the issuing of the policy the deceased had had 
spitting of blood and that he then had consumption ; that he knew he had had 
spitting of blood and had sufficient reason to believe that he then had con- 
sumption. 

The policy, the declaration, and the particulars stated in the application, must be 
regarded as one instrument. 

A covenant or agreement to become a warranty need not appear on the face of the 
policy, but may be on a paper referred to in and made a part of the policy. 

If the assured had had spitting of blood, prior to the time when he effected the 
insurance, he was bound to state the fact in the particulars of himself given in 
answer to the questions propounded to him. 

The fact that he was examined by a surgeon, employed for that purpose by the 
company, was no excuse for his not having done so. 

In this case the answers must be held to be warranties on the part of the appli- 
cant, that the facts were as stated by him. 

The application when forming part of the policy amounts to a condition or war- 
ranty, which must be strictly true or complied with, and upon the truth of 


* Decision rendered May 31st, 1872. 
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which, whether a misstatement be unintentional or not, the whole instrument 
depends. 


A warranty may be of the existence or non-existence of some fact when it is in the 
nature of a precedent condition, or it may be promissory, as where the insured 
undertakes to perform or abstain from some act in the future when it is in the 
nature of a condition subsequent. 


A representation differs from a warranty, for while the latter must be true, the for. 
mer need only be substantially trne—true so far as the representation was ma- 
terial to the risk. 

A fact is to be deemed material if a ‘knowledge of it would have induced the in- 
surer to have refused the risk or to have charged a higher rate of premium fot 
taking it. 

Whether the case is to be regarded as one depending on the warranty or on the 
misrepresentations, alleged in the second paragraph of the answer, it was 
wrongly decided. 

The counsel for plaintiff on the trial openly requested the judge to give his instruc- 
tions to the jury in writing, and afterwards, when it was too late for the defend- 
ant to make the demand on her own behalf, withdrew his request. This was 
no cause for reversal of the judgment for the plaintiff. 


Briyrge Hynes for Appellant. 
C. Densy anp D. B. Kumuzr for Appellee. 


Downey, J. 


This was an action by the appellee as administratrix of the estate 
of Herman A. Miller, deceased, against the appellant on a policy of 
insurance upon the life of the deceased. It was provided in the pol- 
icy that if the declaration made by or for the assured of even date 
with the policy, and upon the faith of which the agreement was made, 
should be found in any respect untrue, then in such case the policy 
should be null and void. It was stipulated in the declaration made 
and required by the deceased at the time of his application for insur- 
ance, that the answers of himself, his physician, and his friend, 
should be the basis of the contract. In the particulars given of him- 
self, the following questions and answers occurred: . 

10. “Has the party had since childhood disease of the heart, rup- 
ture, fits, dropsy, liver complaint, bilious colic, rheumatism, gout, ha- 
bitual cough, bronchitis, asthma, spitting of blood, consumption, par- 
alysis, apoplexy, insanity, fistula, ulcers, or disease of the kidneys or 
bladder, and which %” no. 

11. “ Has the party had any sickness within the last ten years ; if 
s0, what?” “Yes, scarlet fever eight years ago.” 

12. “Has the party now any disease or disorder ; if so, what ?” 
No.” 

The first paragraph of the answer alleges that the answer to the 
tenth question. was false in this, that before the time at which said 
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answer was made, the said Herman A. Miller had had spitting of 
blood ; and had had and then had consumption ; and that the an- 
swer to question eleven was false in this, that prior to the time at 
which said answer was made, said Miller had had sickness other than 
scarlet fever eight years before ; to wit, bleeding of the lungs; and 
that the answer of said Miller to the question numbered twelve was 
false and untrue in this, that at the time when said answer was made 
the said Miller had consumption of the lungs. 

The second paragraph of the answer alleges that the execution and 
delivery of the said policy of insurance was obtained by the fraud 
and misrepresentation of said Miller in this, that he pretended and 
represented to the defendant at the time when he applied to the de- 
fendant to make and deliver to him the said policy of insurance, that 
he never had, since childhood, had spitting of blood, whereas in truth 
and in fact he had had spitting of blood within one year prior to 
said application ; and that he had had no sickness within the past 
ten years other than scarlet fever, whereas in truth and in fact he had 
had within the past one year bronchitis and bleeding of the lungs; 
and that he then had no disease, whereas in truth he then had the 
disease known as consumption ; and that he had not had any medical 
attendant for the past seven years, when he had been attended by at 
least two physicians within the past seven years, all of which repre- 
sentations the said Miller well knew to be false. 

Issue was formed by a general denial of the paragraphs of the 
answer. There was a trial by a jury, and general verdict for the 
plaintiff and also certain special findings. 

The defendant moved the court for a new trial because : 

1. The verdict was contrary to law. 

2. It was contrary to the evidence. 

3. It was not sustained by sufficient evidence. 

4. Because error of law occurred at the trial of the cause, which 
was excepted to at the time by the defendant, in this, that the court, 
in giving instructions to the jury, gave instructions contrary to law. 

5. Because of error of law occurring at the trial of the said cause, 
which was excepted to at the time by defendant, in this, that the 
court refused to give to the jury instructions asked for by the defend- 
ant, which said instructions were according to law. 

6. Because the defendant and her [its] counsel were surprised at 
the withdrawal by the counsel for the plaintiff of his demand for 
written instructions, after he had notified the court and defendant’s 
counsel that he made such a demand, such withdrawal having been 
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made without notice to the defendant or her [its] counsel -and a 
knowledge of which did not come to defendant or her [its] counsel 
until too late to make such a demand on their own behalf. 

7. Misconduct of the counsel for plaintiff in withdrawing his de- 
mand for written instructions after public notice of such demand, 
without notifying the defendant or her [its] counsel of such with- 
drawal. This motion was overruled by the court, and final judgment 
rendered, on the verdict of the jury, for the plaintiff. 

The errors assigned are: 1. That the court erred in giving to the 
jury the instructions set out in the record. 

2. The court erred in refusing at the request of the defendant to 
give the instructions asked for by appellant and which are set out in 
the record and numbered 1, 2, 3, 4, 5, 6, 7, and 8. 

3. The court erred in overruling the motion of appellant to set 
aside the verdict of the jury and grant her [it] a new trial herein. 

4. The court erred in rendering the judgment against appellant 
which is set out in the record. For the errors occurring during the 
trial we must look to the reasons assigned in the motion for a new 
trial and not to the assignment of errors, except so far as it alleges 
the improper overruling of that motion. The first and second as- 
signments of error must therefore be disregarded by us. The fourth 
alleged error has nothing on which to rest. If the motion for a new 
trial was properly overmued the judgment followed as of course. 

We shall then proceed to examine the reasons which are assigned 
for a new trial. Nothing is urged under the first reason for a new 
trial, that is, that the verdict was contrary to law. The second and 
third reasons are that the evidence was not sufficient to justify the 
finding of the jury. 

The policy was made on the 3rd day of September, 1869. It be- 
came material to know among other things whether the deceased be- 
fore that time had had or then had spitting of blood, or hemorrhage 
from the lungs, or not, or whether he then had consumption or not, 
and whether he had any disease. 

John Rasch testified that the deceased was employed in his store 
on the Ist day of July, 1869, and remained there for sixteen or 
seventeen days, when he left on account of bad health ; that during 
that time he had bleeding of the lungs, several times very badly ; 
that he often spit up more than a tumbler full of blood. That at 
one time while he was there they thought he was going to die, and 
he went after Dr. Ehrman and brought him to the store to see Miller. 
That Miller told him, after he left his employment, that he was going 
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to get his life insured in order to get the money on the policy. That 
he had been to see Dr. Sheller, and that the doctor told him that the 
bleeding came from his lungs. Dr. H. M. Harney testified that the 
deceased came to his office in the early part of July, 1869, to consult 
him ; that the deceased told him that he had had hemorrhage ; that 
he examined him and found that he had tubercles upon one of his 
lungs, he did not remember which. He told the deceased that he 
had incipient consumption, and that he must change his employment 
and live more in the open air. That the deceased came to see 
him a second time during the same month, and told him that he had 
had another hemorrhage. That he told the deceased that hemor- 
rhage was rather a favorable symptom than otherwise, because the 
bleeding carried away with it the foreign matter that was in his 
lungs. Thinks he told him that there was nothing serious the matter 
with him, though he told him at the time that he had incipient con- 
sumption.. He knew this to be so from a careful examination of his 
lungs, and from what the deceased told him of his hemorrhages. 

John Meyer testified that when the deceased came to Rasch’s store 
he was not sick, that he knew of, but after he had been there a little 
while he commenced spitting blood. Saw him spitting blood at the 
store four or five times ; saw him spitting blood shortly after he was 
insured. The deceased staid at Rasch’s store after he was insured ; 
sometimes worked at the books, and sometimes sold shoes. 

Dr. Ehrman testified that Rasch came for him to go to see Miller. 
He went, and found Miller suffering from hemorrhage of the lungs, 
and saw him spitting blood. It came from the lungs, and in consider- 
able quantities. Does not remember the time. It was at Rasch’s 
store ; thinks it was the last spring. 

Dr. Sheller testified that he was the attending physician of Miller 
from August 6th, 1869, to the 18th of November, following. The first 
time he was called to see him was at the house of Christian Georges, 
on the 6th of August, 1869. He had a hemorrhage of the lungs ; 
saw him spit up the blood, and knew it came from the lungs. He 
made a close examination of him at that time. - He then had con- 
sumption, and he attended him for it up to the 18th of November, 
1869. When he first saw him, he told him he was in a very danger- 
ous condition. The defendant also gave in evidence, the declaration 
and the particulars of himself, signed by the deceased, containing the 
questions 10, 11, and 12, and the answers thereto, referred to in the 
pleadings, and also a statement by the deceased, that he had not had 
any medical attendance for the last seven years previous thereto. The 
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deceased died April 2nd, 1870, of disease of the lungs. There was 
other evidence for the defendant, and also evidence for the plaintiff, 
but it is not necessary to set it out, as it did not materially contradict 
that which we have stated. We think, from the evidence, that the 
jury should have found that prior to the issuing of the policy the de- 
ceased had had spitting of blood, and that he then had consumption ; 
that he knew he had had spitting of blood, and had sufficient reason 
to believe that he then had consumption. The singular charge 
given by the court, to which an exception was taken, was as fol- 
lows : 

“The jury must treat this case just as if it was between two indivi- 
duals, the corporation being entitled to precisely the same rights as 
though it were a natural person. In the consideration of the ques- 
tions put to Miller by the company, the jury are to interpret the lan- 
guage by the usual and ordinary meaning attached to the words. 
These questions and answers are contained in an instrument which I 
hold in my hand. Now in his declaration the party says he is twen- 
ty-two years of age. Will anybody pretend that if he had made a 
mistake of one day, that it would make the policy void? They ask 
him if he had ever resided abroad, and if so, whether he was affect- 
ed with any of the diseases peculiar to the climate. No ordinary 
man would know what diseases were peculiar to any given climate. 
In question number ten they ask him if he ever had since childhood 
a long list of complaints with hard names. Ia the first place, how 
are you going to tell when childhood ended. One of the diseases 
mentioned is rheumatism. Nobody knows, except a physician or sur- 
geon, what that is, and no two doctors agree about it. They tell me 
I have rheumatism when I know I have not. There is not one man 
in a thousand in this country that ever saw a case of gout. As to 
bronchitis, there is not one of you that knew what that disease is 
until I made the doctors explain it ; perhaps some of you know 
what asthma is. Consumption is a term that we all understand 
to mean a disease of the lungs. Here is mentioned a disease called 
fistula. Most people would take that to mean such a disease as : 
horses have, which almost always affects them about the shoulders, 
but I suppose they mean here what is called fistula in ano. Ques- 
tion eleven is, has the party had any sickness within the past ten 
years? There isno man that has not been sick some time in his 
life. I am sick now. The party can only be required to answer as 
to sickness that was of such a character as to increase the risk upon 
his life beyond what it would be upon the life of a man in ordinary 
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good health. If he had had a slight sickness at some time dur- 
ing the last ten years, a negative answer would not be so untrue 
and fraudulent as to avoid the policy.” 

“ Question seventeen, in which Miller is asked for the name of his 
usual medical attendant, must be taken to mean a physician who 
has attended him in frequent sickness, and cannot be taken to mean 
one who has attended him only once or twice ; and if he had two or 
three physicians to prescribe for him in occasional sickness, he can- 
not be said to have a usual medical attendant.” 

“The certificate of Miller that he had had no medical attendance 
within the past seven years must be construed in the same way. It 
cannot be held to mean that he had not had such attendance as Har- 
ney or Ehrman, one of whom saw him twice and the other only 
once. If Dr. Sheller attended him from the 6th day of August, 1869, 
constantly to the 3rd day of September, 1869, frequently, not every 
day, but often, it would make the certificate a fraud upon the com- 
pany.” 

“In order to find that Miller was guilty of fraud upon the com- 
pany in answering that had no disease or disorder on the 3rd day of 
September, 1869, they must find that he had such a disease or disor- 
der as would materially increase the risk upon his life, and that he 
knew or had good reason for believing that this was the case. A man 
may have incipient tubercular consumption and not be aware of it ; 
especially if the examining surgeon of the company has examined 
him and pronounced him sound. If the jury believe that on the 
third day of September, 1869, Miller had consumption, and knew he 
had it, or had reason to suspect that he had it, they will have to find 
for the defendant.” 

“ Spitting of blood is not necessarily a disease which would mate- 
rially affect the risk. It may occur from a cold or a blow upon the 
face, or chest, or from inflammation of the fauces or posterior cavity of 
the mouth, or inflamed gums, and perhaps sundry other causes, none 
of which would be deemed material by the insurance company.” ; 

“In order to find that Miller was guilty of fraud, the jury must 
find that he knew, or was advised, or had good reason to suspect that 
he was in such a physical condition as to render the risk greater than 
in ordinary cases of men in apparent good health.” 

“The examining physician, Dr. Walker, must be deemed an agent 
of the company, and that he is skilled in his profession, and, in the 
absence of proof to the contrary, that he discharged his duty to the 
company, and was likely to detect consumption or slight symptoms of 





108 Report of Decisions. [ Feb. 


it, if it had so far progressed as to make the applicant conscious of 
the fact that he was diseased.” 

The charges asked by the defendant and refused are as follows : 

“1. If the jury believe from the evidence that the defendant, be- 
fore the execution and delivery of the policy sued on, propounded 
the several questions contained in the application of Herman A. Mil- 
ler, a copy of which is set out in the answer to the said Herman A. 
Miller, and that there is any untrue or fraudulent allegation contained 
in the same made to them by the said Miller, as set up in the answer, 
they must find for the defendant.” 

2. “The declaration and answers by the said Herman A. Miller, 
are to be taken as warranties that the statements and answers to 
questions are true, and any misstatement or untrue answer which is 
stated in the answer of defendant will render the policy void, and you 
must find’for the defendant, and this will be so whether you find that 
the misstatement or untrue answers were made fraudulently or other- 
wise.” 

3. “The contract between the insurance company and the insured 
is like a contract between two individuals. If one makes false state- 
ments with reference to facts material to the settlement of the terms 
upon which the contract shall be made, and which are exclusively 
within his own knowledge, and thereby induces the other to agree to 
terms which he might not otherwise have assented to, the party de- 
ceived cannot be held liable upon the contract.” 

4. “If the jury believe from the testimony that in July, 1869, Her- 
man A. Miller had spitting of blood, they must find for the defend- 
ant.” 

5. “If the jury believe that Herman A. Miller falsely represented 
to the defendant that he had had no medical attendance for the seven 
years next preceding the 3rd day of September, 1869, they must find 
for the defendant.” 

6. “It is not necessary for the defendant, in order to entitle her [it] 
to a verdict in her [its] favor, to show that Herman A. Miller knew 
at the time of making his answers that they were untrue, if in fact 
they were untrue.” 

6. “If the jury find that on the 3rd day of September, 1869, Her- 
man A. Miller had consumption, they must find a verdict for the de- 
fendant, and it makes no difference whether he knew it or not. He 
may have been entirely ignorant of the fact, or may have believed 
that the symptoms he had did not indicate consumption. Yet if in 
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fact he had consumption at that time, the jury must find for the de- 
fendant.” 

8. “If Herman A. Miller, prior to the 3rd day of September, 1869, 
and since his childhood, had had spitting of blood, no matter from 
what cause, it was his duty to have stated the fact in answer to ques- 
tion No. 10, of his application, and if he failed to do so, it was a 
fraud upon the company and renders the policy void, and the jury 
must find for the defendant, if in addition to this they find that the 
said Miller made the answers to the questions as avowed in the de- 
fendant’s answer.” 

We think that the policy, the declaration, and the particulars of 
the applicant, must be regarded as one instrument. The policy on 
its face refers to the declaration and it refers to the particulars. A 
covenant or agreement to become a warranty need not appear on the 
face of the policy, but may be on a paper referred to in, and made a 
part of the policy. Cox vs. The Aitna Ins. Co., 29 Ind., 586, and 
authority cited: Angell on Fire and Life Insurance, Sec. 141. 
Bleis on Life Ins., Sec. 57. If the applicant had had spitting of 
blood prior to the time when he effected insurance on his life, we 
think he was bound to state the fact in the particulars of himself 
given by him in answer to the questions propounded to him, and that 
the fact that he was examined by a surgeon employed for the purpose 
by the company, was no excuse for not having done so. 

Such questions are designed to induce a full and fair statement of 
the condition of the party seeking insurance, and in this case the 
answers must be held to be warranties, on the part of the applicant, 
that the facts were as stated by him. Whether the hemorrhage pro- 
ceeded from one cause or another, it was material and necessary that 
the statement in answer to the question relating to it should have 
been true. 

Geach vs. Ingall, 14 M. & W., 95, was an action upon a policy of 
Life Insurance, and was very similar in its facts to the case under 
consideration. The defendant pleaded several special pleas, among 
them one in which he alleged that the declaration and statement of 
the assured was untrue in this : that at the time of making the same, 
the said assured had had spitting of blood. Lord Denman, before 
whom the case was tried, instructed the jury that it was for them to 
say whether, at the time of making the statement, the assured had 
had such spitting of blood as would have a tendency to shorten life, 
Upon appeal, and hearing before Pollock, C. B., and Barons Alderson 
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and Rolfe, a new trial was ordered for misdirection of the judge. 
Pollock, C. B., said: “ By the expression ‘ spitting of blood’ is no 
doubt meant the disorder so called, whether proceeding from the 
lungs, the stomach, or any other part of the body ; still, however, one 
single act of spitting blood would be sufficient to put the insurers on 
inquiry as to the cause of it, and ought therefore to be stated.” 
Rolfe, B. said : “I have no doubt that, if a man had spit blood from 
his lungs, no matter in how small quantity, or even spit blood from 
an ulcerated sore throat, he would be bound to state it. The fact 
should be made known to the officers, in order that their medical ad- 
viser might make inquiry into its cause.” 

In Vose vs. Euge Life Ins. Co., 6 Cushing, 42, one of the questions 
propounded to the insured, when he applied for insurance, was, 
“ Has the party or any of his family been afflicted with pulmonary 
complaints, consumption, or spitting of blood?’ To which he an- 
swered in the negative, and it is said, “The usual mode of proceed- 
ing to effect an insurance upon a life, is for the party wishing to in- 
sure to procure at the office of the insurers a printed form of pro- 
posal, which is to be filled up by him. This form, in general, contains 
a large number of interrogatories, the answers to which are to be 
written upon the blanks left for the purpose.” This was the course 
of procedure in the present case, and several of the interrogatories 
and answers thereto are given in the statement. This proposal or 
declaration, when forming part of the policy, has been held to amount 
to a condition or warranty, which must be strictly true or complied 
with, and upon the truth of which, whether a misstatement be in- 
tentional or not, the whole instrument depends. 

The party effecting an insurance cannot be too cautious, therefore, 
in ascertaining the real state of the facts alleged in his declaration. 
In that case, because the party had answered the above interrogatory 
untruly, judgment was given for the company. 

A warranty may be of the existence or non-existence of some 
fact, when it is in the nature of a precedent condition ; or it may be 
promissory, as where the insured undertakes to perform or abstain 
from some act in the future, when it is in the nature of a condition 
subsequent. 

A representation differs from a warranty, for while the latter must 
be true, the former need only be substantially true—true so far as the 
representation was material to the risk. A fact is to be deemed ma- 
terial if a knowledge of it would have induced the insurer to have 
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refused the risk or to have charged a higher rate of premium for tak- 
ing it. 

The charge given by the court in this case need not be particularly 
examined. The court seems to have lost sight entirely of the distinc- 
tion between a warranty and a mere representation. Had the case 
been tried on the issue formed on the second paragraph of the an- 
swer alone, the doctrine with reference to the effect of misrepresenta- 
tion might have been applicable. But the charge given to the jury by 
the court was wholly inapplicable to the issue formed by the first pa- 
ragraph of the answer setting up the warranty. 

Whether the case is to be regarded as one depending on the war- 
ranty, or on the misrepresentations alleged in the second paragraph 
of the answer, we are clear that it was wrongly decided. 

The instructions asked by the defendant and refused by the Court, 
being in accordance with the law as above stated, should have been 
given by the court, and the charge given should have been withheld, 
or so far as it was law, and applied to the question of misrepresenta- 
tion, should have been confined to the issue formed by the denial of 
the second paragraph of the answer. 

The remaining question is new. The law requires the judge, when 
requested by either party, to put his instructions to the jury in writ- 
ing. Here the counsel for the plaintiff openly requested the court to 
put the charge in writing, and afterwards, when it was too late, as is 
contended, for the defendant to make such a request, the demand of 
the plaintiff for written instructions was withdrawn. It is insisted 
that this is cause for reversal of the judgment. We do not think so. 
It does not appear that any oral instructions were given by the court, 
or that the defendant was in any way injured by the course pursued. 

The court might without doubt have taken the necessary time, if 
the request had been made, to prepare instructions in writing, but no 
such request was made. 

The defendant had the same right to ask for and insist upon 
written instructions, that the plaintiff had, and if it wished to make 
sure of such charges should have preferred its own request and not 
depended on its adversary. 

The judgment is reversed with costs, and the cause remanded with 
instructions to grant a new trial. 
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COMMISSION OF APPEALS OF NEW YORK, 


SEPTEMBER TERM, 1872. 


Appeal from General Term, Supreme Court, First District. 


HORACE J. FAIRCHILD, et al., Appellanis, 
vs, 


THE LIVERPOOL AND LONDON FIRE AND LIFE 
INS. CO., Resp’t.* 


The defendant issued to plaintiffs a policy upon merchandise in any or all of cer- 
tain warehouses, and while in transition in or on any of the streets, yards, or 
wharves of New York, Brooklyn, or Jersey City. 


A condition indorsed.on the policy provided that in case the property aforesaid 
shall, at the breaking out of any fire, be collectively of greater value than the 
sum insured, then this company shall pay such a proportion only of the loss 
or damage as the sum insured shall bear to the whole value of the property 
aforesaid. The same condition also provided that if the goods in any specified 
building or place within the limits of this insurance shall, at the time of any 
fire, be covered by any other insurance, this policy shall not extend to cover 
the same, excepting only any excess of value beyond the amount of such in- 
surance or insurances, which excess is declared to be under the protection of 
this policy, and subject to average as aforesaid. 

A fire occurred, destroying merchandise in one of the warehouses mentioned 
in the policy, upon which the amount of specific insurance was less than its 
total value, but more than the amount of the loss. 

Held, that where the language of the policy is ambiguous, the surrounding cir- 
cumstances, the situation of the parties and the object intended to be accom- 
plished, may all be considered. 

Held, also, that the effect of the condition in the policy was, that if at the time of 
any fire there should be any specific insurance upon the merchandise, the 
policy should only protect that portion which was in excess of the specific 
insurance, and that in this case, as the specific insurance exceeded the value of 
the goods destroyed, the loss did not reach the interest’ insured by the floating 
policy, and the defendant was not liable for any portion of the loss. 


Appeal from a judgment of the General Term of the Supreme 
Court in the First District, affirming a judgment at the Circuit, dis- 
missing the complaint. 


* Decision rendered September Term, 1872. 
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The action was on a policy of insurance against loss by fire, issued 
by the defendant, an insurance company, doing business in the city 
of New York, dated November 23, 1863, by which the plaintiffs, who 
compose the mercantile firm of Fairchild & Fanshawe, in said city, 
were insured in the sum of $20,000, on “ merchandise, hazardous, not 
hazardous, and extra hazardous, then owned or held by them in trust 
or on commission, or on joint account with others, or sold but not 
delivered,” against loss or damage by fire for one year, upon merchan- 
dise “in all or any of the brick or stone warehouses, and while in 
transition in or on any of the streets, yards, or wharves of the cities 
of New York, Brooklyn and Jersey City.” 

In the body of the policy, following the description of the pro- 
perty, are the words, “ subject to average clause annexed.” The policy 
then contained an agreement by the insurance company, as follows : 
“ That the funds and property of the said company shall (subject to 
the conditions and stipulations indorsed hereon, which constitute the 
basis of this insurance,) be subject and liable to pay, reinstate or 
make good to the said assured, their heirs, executors or administra- 
tors, such loss or damage as shall be occasioned by fire to the pro- 
perty above mentioned and hereby insured, not exceeding the sum or 
sums hereinbefore severally specified and stated against such pro- 
perty. 

The only “conditions and stipulations” indorsed on the policy 
bearing on any question in this case were the following : 

“XII That in all cases of insurance this company shall be liable 
for such ratable proportion only of the loss or damage happening to 
the subject insured, as the amount insured by this company shall 
bear to the whole amount insured thereon, without reference to the 
dates of the different policies, or the insolvency of any or all the 
other insurance companies.” 

And the following “ Conditions of average :” 

“It is hereby declared and agreed that in case the property afore- 
said in all the buildings, places or limits, included in this insurance, 
shall, at the breaking out of any fire or fires, be collectively of greater 
value than the sum insured, then this company shall pay and make 
good to the insured such a proportion only of the loss or damage as 
the sum insured shall bear to the whole value of the property afore- 
said, at the time when such fire or fires shall first happen. But it is 
at the same time declared and agreed, that if any specific parcel of 
goods included in the terms of this policy, or such goods in any spe- 
cified building or buildings, place or places, within the limits of this 
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insurance, shall at the time of any fire be insured in this or any other 
office, this policy shall not extend to cover the same, excepting only 
as far as relates to any excess of value beyond the amount of such 
specific insurance or insurances, which said excess is declared to be 
under the protection of this policy, and subject to average as afore- 
said.” 

During the life of the policy, on January 16, 1864, a fire occurred 
which destroyed merchandise of the plaintiffs’, in a warehouse, No. 
146 Duane street, in the city of New York, of the value of $274,- 
192.46. 

At the time of the fire the plaintiffs had goods in the following 
stores, insured as follows : 

No. 5 West street, $134,600—Specific insurance, 144,500. 

No. 8 Washington street, $57,600—Specific insurance, $65,000. 

Nos. 114 and 116 Washington street, $61,040—Specific insurance, 
$63,000. 

Nos. 102 and 104 Greenwich street, $89,845—Specific insurance, 
$95,000. 

In Cunard’s Wharf, Jersey City, $7,777—no specific insurance. 

In public store, Broadway, $7,572—Specific insurance, $2,000. 

In 146 Duane street, $386,026—Specific insurance, $324,000. 

After the fire the plaintiffs presented proofs of loss, but the defend- 
ant refused to recognize any liability as insurer in respect to the “ ex- 
cess of value” of the goods in 146 Duane street, on the ground that 
their policy was to be construed so as to exclude any liability under 
it, unless the loss sustained was in excess of the entire amount of the 
specific insurances on the goods affected by the fire. 

The only question upon the trial was upon the law as to the con- 
struction of the policy. At the close of the evidence the defendant 
moved to dismiss the complaint, upon the ground that the amount of 
the loss on the merchandise in the store in question being less than 
the amount of the specific insurance thereon, the defendant was not 
liable for any portion thereof. 

The plaintiffs contended in opposition, that the defendant having 
expressly insured the goods in said store to the extent of the “ excess 
in value ” over the amount of the specific insurance, which said excess 
was declared to be under the protection of the policy in question, 
were bound to make good to the insured, in accordance with their 
“ conditions of average,” the loss which had befallen such “ excess of 
value,” according to its due proportion. 

The court thereupon granted the said motion, and directed the 
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complaint to be dismissed, and the plaintiffs’ counsel excepted to the 
decision. 

A motion having been made for a new trial and denied, the plain- 
tiff appealed from the order and — to the general term, and 
then to this court. 


Wuuam Aten Borter, for Appellants 
S. E. Lyon, for Respondent. 


Eartz, Com. 


The sole question to be determined in this case is whether the pol- 
icy sued on covered any interest affected by the fire. If it did, then 
the defendants are bound to contribute to the loss ; if it did not, then 
they are exempt from liability. This question depends upon the con- 
struction of the policy, and in its solution, as we cannot have the aid 
and guidance of any prior adjudication, (as none has been found 
bearing upon the question,) we must seek for the intention of the par- 
ties, making use of the rules and canons of construction and inter- 
pretation which have been recognized by the courts as useful and 
proper helps in such cases. If the language used by parties be free 
from ambiguity, their intention must be sought in the language ; but 
if it be ambiguous, then the surrounding circumstances, the situation 
of the parties, and the objects intended to be accomplished, may all 
be considered, and the language read in the light which they reflect. 

This is what is called a floating policy, intended to cover property 
or value which cannot well be covered by specific insurances, from the 
circumstance that it is changing in quantity or location. The ordin- 
ary purpose of such a policy is to supplement specific insurances, and 
to cover values not covered by them. Here the plaintiffs’ property 
would sometimes be in one warehouse and sometimes in another, and 
. sometimes on wharves or in transit over the streets, and sometimes 
above the specific insurances and sometimes under them in value. 
Hence the necessity for this floating policy, to attach to the property 
wherever it might be, and in all cases where it happened to exceed the 
specific insurance. 

Insurance is matter of contract, and the parties to it can specify 
what property, value or interest it shall in any case cover. It may 
cover the whole property or any specified interest or value in it ; it 
may indemnify against loss generally, or loss above a certain sum or 


percentage. 
This insurance was upon merchandise described and located in the 





116 Report of Decisions. [ Feb. 


policy, but subject to the average clause, which provided that if the 
merchandise should at the time of any fire be insured by any specific 
insurance, then “ this policy shall not extend to cover the same, ex- 
cepting only so far as relates to any excess of value beyond the 
amount of such specific insurance or insurances, which said excess is 
declared to be under the protection of this policy.” 

It was thus provided that if at the time of any fire there should be 
any specific insurance upon the merchandise, this policy should not 
cover the same, but should then attach to and protect only that por- 
tion of the value of the same which was in excess of the specific in- 
surance. In that event it was such excess or value alone which was 
intended to be insured, and in case of fire, the whole loss was intended 
to be thrown upon the specific insurances unless it exceeded the 
amount of them, and then the excess alluded to fell upon the floating 
policy. 

Here the specific insurance far exceeded in amount the value of the 
goods destroyed, and hence the loss did not reach the interest insured 
by the floating policy ; and therefore I can perceive no rule of law or 
principle of justice which requires the insurers by this policy to con- 
tribute any portion of the loss. 

The judgment should be affirmed with costs. 

* Earle, C., reads for affirmance. All concur. Judgment affirmed 
with costs.” 


COURT OF APPEALS OF NEW YORK. 


Appeal from General Term of Supreme Court. 


CHARLES F. SMITH, Appellant, 


vs. 


THE MTNA LIFE INS. CO., Respondent.* . 


The policy, which was issued on the application of the plaintiff, the son of the as- 
sured, provided that if the answers to the questions in the application were in 
any respect false or fraudulent, the policy should be void. 


Among the questions were the following : “ Has the party ever had any of the fol- 


* Decision rendered April 16th, 1872. 
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lowing diseases ?” Among those named were, asthma, disease of the heart, pai- 
pitation, and spitting of blood. The answer was: ‘+See surgeon’s report.” It 
was also answered that he had no family physician. 


The referee, in the Supreme Court, found for the plaintiff, and the General Term 
granted a new trial, on questions of fact. 
These questions are open to review by this court. 


The above were all material questions, and their concealment was just as fatal to 
this contract as their denial. 


The assured had spitting of blood and disease of the heart, for months before the 
application, and his statement, that he had no family physician, was a palpable 
fraudulent concealment of a material fact. 


It was the duty of the Supreme Court to set aside a verdict, which is against the 
clear weight of evidence. 


The order appealed from is affirmed, and judgment absolute ordered for the de- 
fendant. 


Appeal from the order of the General Term of the Supreme Court 
in the Fourth Department, setting aside the judgment entered upon 
the report of the referee, ordering a new trial herein. 


L. Tremain, for Appellant. 
R. Tracy, Opposed. 


Pecruam, J. 


The action was upon a policy of insurance, applied for by the plain- 
tiff, on the 19th day of January, 1867, upon the life of his father, J. 
C. Smith. Policy issued February 11th, 1867, and the insured died 
May 11th, same year. 

In the application for insurance, plaintiff stated that his father “is 
now in. good health, of sound body and mind, and usually enjoys 
good health, * * * and that I have not concealed, withheld 
or misrepresented any material circumstance, in relation to the past 
or present state of his health or condition, which may render an as- 
surance of his life more than usually hazardous, or with which the 
directors of said company ought to be made acquainted.” The ques- 
tions and answers were signed by the applicant, with his name and 
with that of the insured, and it was agreed that if the answers were 
in any respect false or fraudulent, the policy would be void. Among 
the questions were these: “Has the party ever had any of the fol- 
lowing diseases ?” naming some twenty in number, among which are, 
asthma, disease of the heart, palpitation and spitting of blood. The 
answer is, “ See surgeon’s report.” 

Another question: ‘Name and residence of the family physician 
of the party, or of one whom the party has usually employed or con- 
sulted.” Answer: ‘“ Had no physician.” 
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Another: “Has the party, or has he had, an habitual cough ?” 

Answer: “No.” 
- The examining physician, in answer to the question, whether the 
party has “ever suffered from disease of any kind,” said, “ No.” 
Also, in answer whether cough, occasional or habitual, or expectora- 
tion, or occasional or uniform difficulty in breathing, or palpitation, 
the physician said: “No cough; walking fast up stairs or up hill, 
produces difficulty in breathing ; no palpitation.” 

The referee found generally for the plaintiff, and that deceased 
died of pleura pneumonia, and he refused to find that deceased was 
afflicted with spitting of blood at time of, or prior to, the application. 

The General Term granted a new trial, on questions of fact, and 
hence they are open to review in this court. Code, § 278. 

Then, was the deceased in “good health” when this application 
was made, or did he then “usually enjoy good health ?” Had he had 
spitting of blood, asthma, or disease of the heart? 

These were all material questions, and their concealment was just 
as fatal to this contract as their denial. I think it is established, be- 
yond doubt or contradiction, that he had spitting of blood for months 
prior to this application. I am satisfied he had disease of the heart 
for many months prior to his death ; but a question was made among 
the doctors upon that point, and whether he died of pneumonia or of 
disease of the heart, and I do not intend to examine that point now, 
if at all. 

As to spitting blood, his physician, Dr. Hoxie, testified to his rais- 
ing blood from two to two and a half years prior to his death. The 
doctor called it a passive hemorrhage of the lungs. He spoke to the 
doctor about it. ‘ He would cough, and when he raised, it was par- 
tially mixed with blood. This continued to the time of his death. 
It would, and did have, a tendency to weaken him. Some one and a 
half or two years before he died, he was at our house frequently, and 
requested me to prescribe for this difficulty, and I did so. He told 
me that expectoration of blood had continued two and a half years 
before he died—a rusty colored, bloody expectoration.” This witness 
visited him in his last illness, a very few days prior to his death. 

Jno. Aiken: “Lived within one and one quarter miles of him ; 
saw him once a week ; never saw him spit blood, but heard of it.” 
Witness noticed a general failing of his health, in June, 1866. He 
looked sick. 

Eli Smith—brother-in-law of deceased: “Saw him spit blood in 
December, 1866.” 
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Wayne Gallup : “ Noticed failing of deceased for some time before 
he died, particularly in the last fall and winter. I talked with him in 
the winter, and he said he had been failing for some time and had 
been raising blood. Noticed his failing two or three months before 
that.” 

Eli Smith, son of deceased, testified to his spitting blood the 
summer before his death. “Saw him often a year or two before his 
death. He staid with witness then. It continued while he lived.” 

This is all the testimony, as to spitting blood, except plaintiff’s 
proof that he spit blood in his last illness. 

There is not a word of contradiction. The plaintiff, the son of 
the deceased, was examined, but was asked nothing on the subject. 
Had he not known of the blood spitting, it is clear he would have so 
stated. 

The plaintiff knew that the defendant regarded this as a fact ma- 
terial to the contract. The question was distinctly put to the plain- 
tiff, and plainly evaded. The matter was referred to the examining 
doctor, who knew nothing on the subject, as he had never attended 
the deceased. He falsely stated that he had had no physician, when 
he had been doctoring for shortness of breath, and this blood spitting, 
for months. This was told to prevent inquiry of his doctor. 

. Can any one pretend that the company did not regard this fact as ° 
material to this risk—to this contract ? 

This, then, was a palpable, fraudulent concealment of a material 
fact. It was also a’plain untruth in stating that he was then in good 
health. He repeatedly spoke of his health as failing. So he appeared, 
and so continued till he died. The son, the plaintiff, was obviously 
the manager in this business. He signed the name of the deceased, 
though with his consent. 

In my judgment, here is a plain fraud, clearly proved. Unless a 
different rule is to be adopted in reference to an insurence company, 
than prevails among others, this fraudulent attempt at speculation 
should not succeed. Such frauds, if successful, always beget others. 
They have followers. Besides, they confound all calculation of in- 
surance companies for sound insurance, thus necessarily increasing 
their risks, and compelling honest applicants to pay higher premiums 
by reason of such dishonest practices. 

The action of the Supreme Court was plainly right. It is their 
duty to set aside a verdict which is against the clear weight of the 
evidence, not merely, as this is, against the evidence. In deciding 
- & case upon the facts, this court occupies the same position which 
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that court held upon this subject. Justice would be promoted if the 
Supreme Court should more frequently exercise its unquestioned 
right of reviewing verdicts upon the facts. 

The order appealed from is affirmed, and judgment absolute or- 
dered for the defendant. 


“ Peckham reads opinion for judgment absolute for defendant. All 
agree. Rapallo and Allen not voting.” 


COURT OF APPEALS OF NEW YORK. 


CAROLINE FRIED, Respondent, 
vs. 


THE ROYAL INSURANCE CO., Appellant.* 


The acceptance, by the defendants, of the proposition contained in the contract 
made by their agent, is conclusive of their assent to his authority to make the 
precise contract he did make. 


The contract contained a proposition, on the part of the plaintiff, for insurance 
upon the life of her husband, and the usual premium for one year was paid in 
advance. The company, by their agent, agreed that if the proposition was ac- 
cepted at the head office, they would issue a policy in accordance therewith, 
but if it was rejected that the premium should be returned; and that if the 
nominee should die before the decision of the head office was received, the 
amount of the insurance should be paid. 


The proposition was accepted at the head office and a policy was forwarded to the 
agent, to be executed and delivered. It was executed by the agent, but on the 
ground of a change in the health of the nominee, was never delivered. 

The general instructions of the company to the agent were that no policy should 
be in force or delivered until the premium was paid, and that if it should 
come to his knowledge that any change had taken place in the health of the 
assured, between the date of the proposal and the receipt of the policy, he 
should not deliver it until he had communicated with the company. 

The acceptance of the company was absolute, and not qualified by the general in- 
structions of the agent, which were not brought to the notice of the plaintiff. 
Such instructions could not alter or qualify the terms of the contract, to the 
prejudice of the plaintiff. 

The contract of insurance was to take effect from the date of the proposal. If 
accepted, the risk of an unfavorable change of health, after that time, was 
necessarily assumed by the company. 

The construction to be given to the instructions to the agent, in view of the lan- 
guage of those instructions ; the terms of the contract ; the situation of the 


* Decision rendered November 11th, 1872. 
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parties and the objects to be attained ; must be most unfavorable to the party 
giving the instructions. 

Although the defendants failed to issue the policy according to their contract, they 
are liable upon the contract as a contract of insurance, and they are liable for 
damages for not delivering the policy. 

The decision by the referee upon the question of fact, whether there was fraud in 
the original application or not, is conclusive upon this court. 


W. W. McFartanp, for Appellant, 
Roger A. Prior, for Respondent. 


Cuurcnu, Cu., J. 


There is no dispute that the agent had authority to make the pre- 
cise contract which he did make with the plaintiff, and the acceptance 
of the proposition contained in it by the defendants is conclusive of 
their assent to the exercise of such authority in their behalf. 

The terms of the contract are too clear for construction. It con- 
tains a proposition on the part of the plaintiff for insurance of the 
life of her husband, for which she advanced the usual premium for 
one year. The defendants by their agent agreed that if the propo- 
sition was accepted at their head office in Liverpool they would issue 
a policy in accordance therewith ; but if rejected they would return 
the premium. If the nominee died before the decision of the head 
office was received, the sum insured was to be paid in accordance 
with instructions. It was a present insurance in the event of death 
before the decision was received, and the only contingency upon 
which the contract of insurance could fail, was the rejection by the 
head office of the proposition, and the receipt of such decision before 
the death of, the nominee. To this extent only the assured took the 
risk of a failure to consummate the contract. That contingency did 
not happen. The defendants receipted the proposition and forwarded 
a policy to their agent to be executed and delivered. It was executed 
by the agent, but never delivered, on the ground of an alleged un-— 
favorable change in the health of the nominee. 

It is now claimed by the learned counsel for the defendants, that 
no contract was ever consummated, that it was entirely optional with 
the company whether to accept or reject; and that the acceptance 
must be qualified by the standing instructions from the company to 
the agent, the substance of which, as claimed, is not to deliver any 
policy if a change had taken place in the health of the assured. It is 
proper to observe that it is immaterial whether this is to be regarded 
as an action upon the policy or an action for damages upon the con- 
tract to issue a policy. The facts are sufficiently stated in the com- 
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plaint to recover on either ground under our system of practice, and 
I do not understand that any technical objection is made upon this 
point. The point insisted upon, as before stated, is that the accept- 
ance was not absolute, but qualified by the general instructions of the 
agent. This position cannot be sustained, for two reasons. First : 
The instructions constituted no part of the contract and were not 
brought to the notice of the assured, and as claimed to be, are in- 
consistent with the terms of the contract. The contract is unquali- 
fied, that in case of acceptance by the head office, “a policy will be 
issued.” If the alleged instructions are controlling, we must inter- 
polate the words, “ unless in the meantime a change shall take place 
in the health of the nominee.” This would be a material alteration, 
and one affecting the substance of the contruct. The contract of in- 
surance was to take effect from the date of the proposal. If accepted, 
the risk of an unfavorable change of health after that time, was 
necessarily assumed by the company. Even death before the receipt 
of the decision of the company was expressly assumed by it. The 
assured took the risk that the application was in the prescribed form, 
and presented a proper subject for life insurance at that time, not 
that the nominee would continue in such a state of health as to be 
acceptable to the company for an indefinite period. The company 
was to act upon the papers presented, and they related to the con- 
dition of the nominee at the time they were prepared. If the papers 
presented showed a proper case for insurance, the risk of rejection 
by the company was very slight, while the risk of the health of the 
nominee for one, two or six months might be very serious. 

In effect there would be no insurance unless the nominee contin- 
ued in good health or died, until the policy was delivered. 

The alleged instructions could have no such effect upon the con- 
tract. They could not alter or qualify the terms of the contract to 
the prejudice of the plaintiff. If the agent made a contract in vio- 
lation of, or inconsistent with his instructions, the plaintiff had no 
notice of it, and the principals afterwards ratified it. 

It is argued that having the power to accept or reject the propo- 
sal, the company might do either with qualifications. It is sufficient 
to answer that they did not make any qualification. The accept- 
ance was absolute, and the supposed qualification is not binding upon 
the plaintiff so as to vary the terms of the agreement. It was com- 
petent for the company to make a contract in entire disregard of 
the instructions to their agent. They are chargeable with know- 
ledge that this contract is inconsistent with what is now claimed to 
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be their instructions to their agent, and with that knowledge to 
have assented to it, and it is too clear for argument that they can- 
not set up the instructions to defeat it. It is a familiar principle 
that private instructions to an agent will not affect third persons. 
4 Co., 645 ; [?] 23 Wend., 18 ; Story on Agency, 133. But this is a 
case where the principal assented to a contract inconsistent with 
the instructions. In the next place, I do not think the instructions 
will bear the construction claimed by the defendant’s counsel. They 
are as follows: “No policy is to be in force, or is to be delivered 
on any account whatever until the premium be paid. If it should 
therefore come to your knowledge that any change shall have taken 
place in the health of the assured between the date of the proposal 
and the receipt of the policy, you will please to withhold it until 
you have communicated with the company on the subject.” 

This direction not to deliver a policy applies only to cases where 
the premium has not been paid. In such cases the application 
would be for a contract to commence at a future time. . In other 
words, there would be no insurance, provisional or otherwise, until 
the premium was paid. In such a case it would be reasonable and 
proper that the applicant should then be satisfactory, but to ap- 
ply this direction to such a contract as this, where the premium 
has been paid, would be unreasonable if not absurd. It would de- 
prive the party of any insurance until the delivery of the policy. 
Such a construction is repelled by the clause, that in case of the 
death of the party before the decision of the head office is received, 
the sum insured shall be paid. It cannot be supposed that the par- 
ties intended to protect the plaintiff in case of the death of the 
nominee before the delivery of the policy, and not to protect her in 
case of an unfavorable change of health. Looking at the language 
of the instructions and the terms of the contract, the situation of 
the parties and the objects to be attained, and giving that con- 
struction to the language most unfavorable to the party using it, as 
we are bound to, the instructions produced in evidence have no ap- 
plication to this case. With those out of the case it is not 
claimed, but the acceptance by the company of the proposal consum- 
mated the contract. 

The minds of the parties then met, and the mind of each was ev- 
idenced by an act upon which the other had a right to rely. The 
plaintiff said, I will give you so much a year to insure my hus- 
band’s life, and pay you the first year in advance ; to which the de- 
fendants answered, I accept your proposal and receive your money, 
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and I will issue a policy. This is a binding contract within all 
the authorities. 6 Wend., 103; 36 N. Y., 307. Those cited by the 
defendant’s counsel are not in conflict with these views. 

Although the defendants failed to issue the policy according to 
their contract, yet they are liable, I think, upon the contract as a con- 
tract of insurance, and at all events are clearly liable for damage for 
not delivering the policy. 

The decision by the referee upon the disputed question of fact, 
whether there was fraud in the original application or not, which 
is conclusive upon us, fixed the ligbility of the defendants in this 
case, and the judgment must be affirmed. 


COMMISSION OF APPEALS OF NEW YORK. 


SEPTEMBER TERM, 1872. 


Appeal from General Term of New York Superior Court. 


THE HOME INS. CO., Respondents, 
vs. 
THE WESTERN TRANSPORTATION CO., Appellanis.* 


The assignors of the plaintiff shipped from Oswego, on defendants’ canal boat, 
5,720 bushels of wheat, to be delivered in good order to the consignees in New 
York city, the bill of lading stipulating that damage or deficiency in quantity 
was to be deducted from the charges by the consignees. The voyage was 
suspended, the latter part of December, at Fort Plain, and the wheat was 
found to be damaged by water. The defendants gave notice of the facts to the 
consignees, and they notified the plaintiffs, who had insured tlie cargo for 
them. Under the instructions of the defendants, the plaintiff’s agent took 
charge of the cargo ‘“‘ for account of whom it may concern,” and by consent of 
all the parties sold the damaged portion of the wheat and stored the remainder, 
and in the spring the sound wheat was delivered from the storehouse, upon the 
order of the defendants, and reshipped by them to New York, under the terms 
of the original bill of lading, and delivered to the consignees, who gave a 
receipt for the amount shipped, less the amount sold as damaged. At the same 
time there was a settlement between the consignees and the defendants, in 
which the defendants allowed for some bushels of wheat short, and $50.00 
‘*for general average.” 


_® Decision rendered September Term, 1872, 


. 
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The loss of the consignees, after allowing for salvage, was $1,846.75. The plain- 
tiffs paid the consignees the amount of their loss, and took an assignment of 
their claim for damages against the defendants. 


The defendants claimed the $50.00 was paid for the damage to the wheat, which 
is claimed in the action. 


The referee in the court below found that the settlement did not include the dam- 
age to the wheat. 


Held, that it was not proved how the damage was occasioned, nor that it resulted 
from any cause that would excuse the defendants from their liability as common 
carriers. Hence sufficient appeared to establish their liability. Ifthey claimed 


that the wheat was damaged from inevitable accident, the burden was upon 
them to show it. 


There was nothing to indicate that the consignees or the insurance company in- 
tended to discharge the defendants from payment of the damages to the wheat, 
when the agent received it at Fort Plain. 


The $50.00 paid at the time of settlement was not in satisfaction of the full amount 
of loss, but'was probably taken by mistake from the carriers instead of from 
the insured, in accordance with a provision in the policy, that in case of loss, 


the insurers should pay the whole amount of loss, deducting $50.00 instead of 
average. 


The judgment against the defendants is probably too much by $50.00, but can- 
not be rectified here, as the amount was not claimed in the court below, and 
no exception was taken in regard to it. 


The tinding of the referee, that the damage claimed in this action was not included 
in the settlement, is conclusive. 


Appeal from a judgment of the General Term of the New York 
Superior Court, affirming a judgment entered upon the report of a 
referee in favor of the plaintiffs. 

The action was brought by the plaintiffs, assignees of Messrs. L. 
Roberts & Co., against the defendants, as common carriers, to re- 
cover damages for injuries to 5,720 bushels of red wheat, shipped on 
the defendants’ canal boat Denison, Nov. 23, 1860, at Oswego, to 
Messrs. L. Roberts & Co., New York city, and damaged by water, 
through the negligence of defendants. 

The answer denied that the damage to the wheat was caused by 
the negligence of defendants, and averred that it was owing to the 
freezing of the Erie Canal, and the drawing off of the water of the 
canal by the State authorities. 

It also averred a settlement of the cause of action by Messrs. L 
Roberts & Co., the plaintiffs’ assignors before their assignment to the 
plaintiffs. 

The cause was referred to a referee, and upon the trial the follow- 
ing facts appeared : 

On the 23rd of October, 1860, J. W. Smith shipped at Oswego, in 
good order and condition, on the defendant’s canal boat Denison, 
5,720 bushels of wheat, to be delivered in like good order and con- 
dition to L. Roberts & Co., consignees at the city of New York, they 
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paying freight and charges, it being stipulated in the bill of lading 
that damage or deficiency in quantity was to be deducted from the 
charges by the consignees. On the arrival of the boat at Fort Plain, 
in the latter part of December, 1860, she suspended her voyage, and 
the wheat was found to be damaged by water. The defendants gave 
notice to the consignees, and they notified the plaintiffs, who had in- 
sured the cargo for them, 

Plaintiffs had an agent at Fort Plain, and defendants’ agent at 
New York telegraphed plaintiffs’ agent at Fort Plain, Dec. 27, 1860, 
to take charge of the cargo for account of whom it might concern. 
The defendants also sent an agent from Albany to Fort Plain, to act 
for them, and after conference with him, and by consent of all par- 
ties, plaintiffs’ agent took the entire cargo, separated the damaged 
wheat, 1,7814§ bushels, from the uninjured portion of the cargo, 
sold it for the best price that could be obtained, and stored the resi- 
due. The wet wheat realized $534.38, and the actual loss and dam- 
age sustained by the consignees on the wheat was $2,461.98, less the 
salvage, leaving a net loss of $1,846.75. In the spring of 1861, by 
consent of all parties, the defendants took the sound wheat, which 
had been stored, and re-shipped the same on another boat belonging 
to them, called the Northamptonshire, and brought the same to New 
York, where they delivered it to the consignees, under the terms of 
the original bill of lading. On the delivery of the same, May 9, 1861, 
the consignees gave the defendants a receipt acknowledging that they 
had “ received fifty-seven hundred and twenty bushels of wheat, less 
seventeen hundred and eighty-one 4§ bushels received by consignees 
at Fort Plain, from boat Lyman Denison.” At the time this receipt 
was given, there was a settlement between the consignees and the 
. defendants, in which the defendants allowed for some bushels of 
wheat short, and fifty dollars “for general average.” This fifty dol- 
lars the defendants claim was paid for the damage to the wheat, 
claimed in this action. There was conflict in the evidence as to what 
the $50 was paid for. 

On the 20th of May, 1861, the plaintiffs paid the consignees the 
amount of their loss, and took an assignment of their claim for dam- 
ages against the defendants. 

The referee reported in favor of the plaintiffs, and found substan- 
tially the above facts, and also that the alleged settlement did not 
cover or include the damages claimed in this action. The defendants 
took various exceptions to the report, and appealed from the judg- 
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ment entered thereon, to the General Term of the Supreme Court, 
and then to this Court. 


Joun Houssext, for Appellants. 
Wuuus Auien Bouuzr, for Respondenis. 


Earte, Com. 


The plaintiffs in their complaint base their right to recover solely 
upon a cause of action alleged to have been assigned to them by 
L. Roberts & Co., and they must upon this appeal, as they did upon 
the trial, stand by the theory of their complaint. 

It was admitted upon the trial that the wheat was damaged by wa- 
ter on the way to Fort Plain, before delivery, while in possession of 
the defendants as carriers. It was not proved how the damage was 
occasioned, nor that it resulted from any cause that would excuse the 
defendants from their liability as common carriers. Hence sufficient 
appeared to establish the liability of the defendants. If they claimed 
that the wheat was damaged from inevitable accident, the burden 
was upon them to show it. Angell on Carriers, secs. 188, 202, 
472 ; King vs. Shepherd, 3 Story Cir. Co. R., 349; Hawkes vs. 
Smith, 1 C. & Marsh. R., 72. It is only necessary further to inquire 
whether the defendants were discharged from this liability by the de- 
livery and receipt oi the wheat at Fort Plain, or the alleged settle- 
ment made in New York. 

1. It is claimed that L. Roberts & Co. voluntarily received the dam- 
aged wheat at Fort Plain, and that this discharged the defendants 
from all liability for damage to the wheat ; and this claim is sought 
to be sustained by the case of Propeller Mohawk, 8 Wallace, 53. In 
that case Judge Nelson, after stating that in case the disaster to the 
cargo happened in consequence of one of the perils within the excop- 
tion in the bill of lading, it is perfectly well settled that if the ship- 
per voluntarily accepts the goods at the place of the disaster, or at 
any intermediate port, such acceptance terminates the voyage and all 
responsibility of the carrier, and that the master is entitled to freight 
pro rata itineris, further states as follows: “The same rule as it re- 
spects the effect of the voluntary acceptance of the goods at the place 
of the disaster or intermediate port, applies in case the ship is disa- 
bled or prevented from forwarding them to the port of destination by 
a peril or accident not within the exception in the bill of lading. The 
only difference between the cases is that inasmuch as in the latter the 
vessel is responsible for all damages that have resulted from the mis- 
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fortune to the cargo, the proofs of the acceptance of the goods at the 
intermediate port, in order to operate as a discharge of the vessel, 
should be clear and satisfactory. The mere acceptance in such cases, 
and nothing else passing between the parties, ought not to preclude 
the shipper of his remedy. It should appear from the evidence and 
circumstances attending the transaction that the acceptance was in- 
tended as a discharge of the vessel and owner from any further re- 
sponsibility— what would be equivalent to a mutual arrangement ex- 
pressed or implied, by which the original contract in the bill of lading 
was rescinded. The ground of the exemption from responsibility of 
vessel in both cases, is the voluntary acceptance of the goods at the 
intermediate port.” After thus laying down the law, the learned 
judge reaches the conclusion upon the evidence that the acceptance 
of the goods in that case atthe place of the disaster was voluntary, 
and with intent to discharge the carrier from all liability. 

Here there was no such acceptance. All parties were notified of the 
detention of the boat and the disaster to her cargo. The general agent 
of the defendants at New York telegraphed to the insurance agent 
of the plaintiffs at Fort Plain, to take entire charge of the cargo of 
wheat “for account of whom it may concern.” In pursuance of this 
telegram the insurance agent, with the knowledge and consent of the 
defendants, took the wheat from the boats, sold the damaged wheat, 
and stored the balance in a storehouse. In the spring the sound 
wheat was delivered from the storehouse upon an order of the de- 
fendants, and taken by them and carried to New York in fulfillment 
of their original contract to carry it, and was there delivered to 
L. Roberts & Co., the consignees. Here there was positively nothing 
to indicate that the consignees, or the insurance company, the plain- 
tiffs, intended at Fort Plain to discharge the defendants from liabil- 
ity for the damage to the wheat. The defendants certainly did not 
understand that their original contract in their bill of lading was re- 
scinded, because they took the wheat in the spring and carried it to 
its destination under that bill of lading. It would be quite prepos- 
terous to hold that because the insurance agent took possession of 
the wheat at the request of the defendants, and with the consent of 
the consignees and the insurance company, for the benefit of all par- 
ties interested, such acceptance, without more, should operate to 
discharge the defendants from their liability as carriers. To ‘reach 
such a result, the proof should be quite clear and satisfactory. The 
defendants did not ask to be discharged, and what reason could have 
induced the consignees or the insurance company voluntarily to dis- 
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charge, without any consideration or compensation, a liability which 
seems to be undisputed for nearly $2,000? The defendants are with- 
out any finding from the referee that the wheat was accepted at Fort 
Plain with intent to discharge the defendants. But he found simply 
that the consignees abandoned the wheat to the plaintiffs as insurers 
thereof, and that the latter took possession thereof with the consent 
of the defendants. In support of the judgment we must assume that 
the referee found, as he was authorized to upon the proof, that the 
acceptance was without any intent to discharge the defendants. The 
only effect, therefore, of the acceptance of the damaged wheat at Fort 
Plain, was to enable the defendants as carriers to charge pro rata 
freight upon it, and it did not discharge them from the liability 
sought to be enforced in this action. 

2. It is further claimed that the defendants maintained, upon the 
trial of this action, their defence of settlement. It was proved that 
after the delivery in New York of the sound wheat, aclerk of the con- 
signees and an agent of the defendants settled for the freight and 
towing, and that upon such settlement a deduction was made from 
freight due the defendants for deficiency in quantity of wheat deliv- 
ered, and also “ $50 for general average.” This settlement was made 
between two persons who knew nothing about the extent of the dam- 
age to the wheat, and without any figures or data from which they 
could ascertain the damage. It does not appear that the amount or 
extent of damage was talked over. While it is quite improbable that 
the $50 was allowed and agreed upon as a satisfaction for the damage, 
amounting to nearly $2,000, it does not satisfactorily appear what it 
was allowed for. Defendants’ agent testified that it was allowed for 
the entire damage to the wheat. The clerk of the consignees testified 
that it was not allowed for that, but that it was a customary deduc- 
tion in all settlements for freight in such cases, and he was confirmed 
as to the custom by the testimony of an insurance adjuster. But 
there is probably some mistake about it. The blank policy which I 
find in the case provides that in case of loss the insurer shall pay to 
the insured the whole amount of loss to the amount insured, ‘‘ de- 
ducting in all cases, instead of average, $50 on losses on wheat and 
other grains.” This deduction would in all cases fall upon the as- 
sured, as his contribution towards the loss. It was this rule of de- 
duction which the parties probably attempted to apply in this settle- 
ment. But by mistake they took the $50 out of the carriers instead 
of the assured, and the result is that after allowing the $50 as a de- 
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duction from their freight, the carriers are still adjudged to pay the 
full amount of the damage. 

There can be no usage or custom which tolerates. or sanctions this. 
The judgment against the defendants in this case is therefore pro- 
bably too much by $50, but we cannot rectify the mistake, as the 
allowance of the $50 was not claimed on the reference nor upon 
the trial, and*there is no exception which brings the question before 
us, 

The evidence as to the settlement is quite vague and uncertain. 
To establish a settlement of so large a sum by the payment or allow- 
ance of such a small amount, it should have been clear and satisfac- 
tory. It is enough for us that the referee found that the claim made 
in this action was not included in the settlement. His finding upon 
this question is conclusive. 

I therefore reach the conclusion that the judgment should be 
affirmed with costs. 


UNITED STATES SUPREME COURT. 


DECEMBER TERM, 1871. 


In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 


THE PHGNIX INS. CO., OF BROOKLYN, N. Y., 
Plaintiffs in Error, 


vs. 


VINCENT HAMILTON AND JOSHUA D. COOK.* 


Insurance was effected with the plaintiffs in error,in the name of the firm of 
Hamilton & Cook, grain commission merchants, against loss or damage by fire 
on “ grain in store, their own, or held by them in trust or on commission, or 
sold and not delivered.” Prior to effecting the insurance, Hamilton, one of the 
members of the firm, had retired, and Cook, by mutual agreement, was allowed 
to carry on business in the partnership name. No notice of the dissolution was 
given. 


* Decision rendered November 18th, 1872. 
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The firm kept their consignments of grain in store in an elevator belonging to a 
railroad company, whose employees had the entire charge and care of it. 


The interest of a nominal partner in the liabilities of the firm is such as should 
entitle him, in absence of any attempt to defraud, to join with the other mem- 
bers of the firm in effecting insurance on the property of the concern. 


The intimate connection of Hamilton with the business, and the fact that as be- 
tween himself and the consignors, the railroad company, with whom the grain 
was stored, and all other persons dealing with it, he was actually a partner and 
incurred all the responsibility and risk attaching to that relation, constituted a 
sufficient basis of interest for effecting insurance in the name of the firm. 


This case is an especially strong one, from the fact that the insurance was effected 
mainly for the benefit of the owners of the grain held on commission, and 
that the action was prosecuted solely for their benefit. 


Policies are constantly applied for and granted on general stocks of goods held in 
trust or consignment for numerous and unknown parties. In such cases it is 
not expected, nor would it be possible, that the insurers should be informed as 
to the ownership, and an omission to disclose it cannot be regarded as an im- 
proper concealment. 


There was no error in the charge of the court below that if no misrepresentations 
were made with regard to the individuals who composed the firm of Hamilton 
& Cook, there was no misreprentation which could avoid the policy ; and that 
if Hamilton & Cook had no actual care or custody of the grain, but that so far 
as regards its preservation from fire, it was entirely in the control of the rail- 
road company, and so understood to be by the defendants’ agent, when the 
policy was effected, the omission to notify the defendants of the dissolution of 
the firm, was not a concealment which would avoid the policy. 


Mr. Justice Brapiey delivered the opinion of the court. 


Hamilton & Cook were partners in the grain commission business at 
Toledo, Ohio, and kept their consignments of grain in store in an 
elevator at that place, belonging to the Michigan Southern Railroad 
Company, whose employees had the entire charge and care of it. 
Hamilton retired from the firm in July, 1867, but no notice of the 
dissolution was given, and by mutual agreement Cook was allowed to 
carry on the business in the partnership name until the end of the 
year. During this period, insurance to the amount of $10,000 was 
effected with the plaintiffs in error in the name of the firm, Hamilton 
& Cook, against loss or damage by fire on the “ grain in store, their 
own, or held by them in trust or on commission, or sold and not de- 
livered,” this being the usual method of taking insurance among com- 
mission merchants in Toledo ; and the loss for which this action was 
brought by Hamilton & Cook occurred on the 21st of December, 
whilst the policy was running. The defense set up was, first, want of 
insurable interest in Hamilton, and, secondly, misrepresentation and 
concealment with regard to the interest. The case comes up on ex- 
ceptions to the charge of the court, which was in favor of the plain- 
tiffs below ; and the principal question is, whether insurance can be 
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effected in the name of a nominal partnership where the business is 
carried on by and for the use of one of the partners. 

Hamilton was a nominal partner, held out to the world as a member 
of the firm by his own consent, and affected with every liability of a 
partner—to consignors, creditors, and all persons dealing with the 
concern. The plaintiffs claim that this was a sufficient interest to 
support the policy, at least, in a commission business, where insur- 
ance was effected for the benefit of the real owners of the goods. It 
is objected that a nominal partner is only held such, adversely, for 
the purpose of subjecting him to liability as a partner and not for 
the purpose of giving him the benefits and advantages of a partner. 
But whilst this is generally true, the interest of a nominal partner in 
the liabilities of the firm is such as should entitle him, in the absence 
of any attempt to defraud, to join with the other members of the 
firm in effecting insurance on the property of the concern. As 
Chief Justice Jones remarked in De Forest vs. Fulton Ins. Co., 1 Hall, 
110: “It does not always require either the legal title or beneficial 
interest in the property to entitle a party otherwise connected with it 
to effect a valid insurance upon it. A carrier may insure goods he 
contracts to convey, yet he has neither the legal title nor the beneficial 
interest in them, but he is responsible for their loss.” 

But the case of a nominal partnership carried on for the benefit of 
one or more members of the firm seems to be still stronger. For it 
may be said that the legal interest in the business is in the firm, 
whilst the beneficial interest is in the member‘or members for whose 
use it is carried on. In the case before us, as to all the world except 
themselves, the legal interest of the business was in the firm of Ham- 
ilton & Cook, the beneficial interest in Cook alone. And as it is well 
settled that a trustee or agent may insure the property held in that 
capacity for the benefit of all concerned, there seems to be no valid 
reason why persons constituting a nominal partnership should not be 
competent to effect insurance as well as transact the other business in 
the partnership name. In this case the intimate connection of Ham- 
ilton with the business, and the fact that as between him and the con- 
signors of the grain insured, the railroad company with whom it was 
stored, and all other persons dealing with it, he was actually a part- 
ner, and incurred all the responsibility and risk attaching to that re- 
lation, constituted, in our judgement, a sufficient basis of interest for 
effecting insurance in the name of the firm. The doctrine, estab- 
lished by a number of cases, that nominal partners are proper plain- 
tiffs as well as proper defendants in actions by and against the firm, 
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lends support to this view. See Parsons on Partn., 184; Story on 
Partn., §§ 241, 242 ; 1 Smith’s Lead. Ca., 1,190. 

The case before us is an especially strong one, from the fact that 
the policy was effected mainly for the benefit of the owners of grain 
held by Hamilton & Cook on commission. The action was prose- 
cuted solely for their benetit. The plaintiffs, on the trial, expressly 
waived any claim for grain belonging to themselves individually, and 
asked a verdict only for the value of the grain which was received on 
commission, claiming to recover this amount for the use and benefit 
of the owners. The liberality with which policies of this character, 
issued to trustees and agents for the benefit of parties really inter- 
ested, are sustained by the courts, is stated and illustrated in the 
case of The Insurance Company vs. Chase, decided by this court in 
December Term, 1866. 5 Wallace, 509. As looking in the same 
direction, we may refer to the cases in New York which decide that 
a sale by a retiring partner to his copartners of his interest in the 
firm, is not a breach of the condition that the policy shall be void if 
the property is conveyed without the consent of the insurunce com- 
pany. See Hoffman vs. Aitna Insurance Co., 32 N. Y. Rep., 405, and 
cases there reviewed. 

The other ground of defense was, that there was misrepresentation 
and concealment as to the interest, which vitiated the policy. It is 
laid down by this court in The Columbian Ins. Co. vs. Lawrence, 2 
Peters, 49, that an applicant for insurance is bound to fair dealing 
with the underwriters, and, in his representations, should omit noth- 
ing which it is material for them to know; nothing which would 
probably influence the mind of the underwriter in forming or declin- 
ing the contract. This doctrine is repeated in several subsequent 
cases, and is undoubtedly the well-established law. But its applica- 
tion will depend upon the circumstances of each case. Generally 
speaking, it is undoubtedly true that any misrepresentation with re- 
gard to the ownership of the property insured will suffice to vitiate 
the policy. But policies are constantly applied for and granted on 
general stocks of goods, held in trust or on consignment for numer- 
ous and unknown parties. In such cases it is not expected, nor would 
it be possible, that the insurers should be informed as to the owner- 
ship. They are content to insure for the benefit of whom it may con- 
cern, Of course, an omission to disclose the ownership in such cases 
cannot be regarded as an improper concealment. In some cases it 
is important for the insurers to know who is interested in the pro- 
perty, in order that they may form a judgment as to the probable 
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care which will be bestowed in its custody and preservation. In other 
cases this knowledge may be a matter of little importance. In the 
case before us, the grain insured was in the sole custody and care of 
the railroad company, and the insurers were little concerned, as, in 
fact, their agent made no inquiry who were the owners or interested 
therein ; and no representation was made on the subject farther than 
to make the application in the name of Hamilton & Cook, and to ask 
for a general insurance on the grain in the elevator, whether their 
own or held by them in trust or on commission, etc. Under the cir- 
cumstances of the case we do not see that anything material for the 
insurers to know, or that would have had a bearing on taking the 
risk or fixing the premium, was concealed or withheld. On this sub- 
ject the court, at the request of the plaintiffs’ counsel, charged the 
jury that if no representations were made with regard to the indi- 
viduals who composed the firm of Hamilton & Cook, ‘there was no 
misrepresentation which could avoid the policy ; and that if Hamilton 
& Cook had no actual care or custody of the grain, but that so far 
as regards its preservation from fire, it was entirely in the control of 
the railroad company, and so understood by the defendants’ agent 
when the policy was effected, the omission to notify the defendants of 
the agreement of dissolution could not be considered a concealment 
which would avoid the policy. Under the circumstances of the case, 
we do not think there was any error in this charge. 
The judgment is affirmed. 
Dissenting, Mr. Justice Clifford. 


+e —___—_. 


COURT OF APPEALS OF NEW YORK. 
Appeal from General Term of Supreme Court. 


ISAAC ©. OGDEN, et al., Respondenis, 
vs, 


THE EAST RIVER INS. CO., Appellanis.* 


The clause in policies of insurance, providing for an apportionment of the loss in 
case of other insurance, is a part of the contract, and must receive a reasona- 


* Decision rendered December 3rd, 1872, 





1873] Ogden vs. East River Ins. Co. 135 


ble construction. The rules governing contribution among insurers, cannot be 
engrafted upon it. 

Opinion in Howard Ins. Co. vs. Scribner et al., that where a specific parcel of pro- 
perty is insured by one policy, and the same property is covered by another 
policy, which also includes other property, the latter policy is to be thrown 
wholly out of view, and does not constitute other insurance within the mean- 
ing of the clause, overruled. 


The rule for apportioning the loss, in case of over-insurance, when several parcels 
of property are insured together by one policy for an entire sum, and one of 
the parcels is insured separately by another policy, is that the sum insured by 
the first-mentioned policy is to be distributed among the several parcels, in the 
proportion which the sum insured upon each parcel bears to the total value of 
all the parcels. 


The defendant issued a policy for $3,000.00 upon a parcel of property, worth $16,- 
000.00. There was other insurance for $47,000.00 upon this and other parcels 
of property insured together. The value of all the property covered by the 
other insurance was $88,000.00. All the parcels of property covered by the 
defendants’ policy and by the other insurance was destroyed. 


In case of a total loss, each parcel covered by the insurance, other than the de- 
fendunts’, should be deemed insured for $4 of its value, and the parcel covered 
by defendants’ policy, for 4; of its value. 

In this case there was no over-insurance, and consequently there is no occasion 
for any apportionment. 


Rapatto, J. 


The clause now usual in policies of insurance which provides for 
an apportionment of the loss, in case of other insurance on the prop- 
erty, is a part of the contract and must receive a reasonable construc- 
tion. We have no right to engraft upon it the rules governing suits 
for contribution among insurers, or to restrict its operation to cases 
where such suits could be maintained, but must look at the language 
of the clause itself and construe it as we would any other stipulation 
between the insurer and the insured. 

We cannot adopt the view taken of this clause in the case of How- 
ard Ins. Co. vs. Scribner, 5 Hill, 298, where it was held, in analogy to 
the rule in actions for contribution, that where a specific parcel of 
property is insured by one policy, and the same property is covered 
by another policy, which also includes other property, the latter poli- 
cy is to be thrown wholly out of view, and does not constitute other 
insurance within the meaning of the clause ; in either case, we agree 
to the doctrine contended for by the counsel for the appellant, that 
the whole sum insured by the more comprehensive policy is to be 
considered as so much additional insurance upon the parcel separately 
insured. 

Where several parcels of property are insured together for an en- 
tire sum, it is impossible to say, as to either of the parcels, that there 
is no surance upon it, neither is it reasonable to assume that any of 
the parcels is insured for more than its value when the whole sum in- 
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sured is less than the aggregate value of all the parcels covered by 
the policy. The difficulty lies in determining what part of the whole 
sum insured is to be deemed applicable to either parcel, when the po- 
licy itself makes no separation. 

If the entire property is destroyed, as in this case, the rule laid 
down in 2 Phillips on Insurance, p. 36, No. 1,263 a, and in Blake 
vs. Exchange Mutual Ins. Co., 12 Gray, 265, carries out the intent of 
the clause and works entire equity between the insurers and the in- 
sured, as well as between the several insurers. That rule is in sub- 
stance, that for the purpose of apportioning the loss, in case of over- 
insurance, where several parcels are insured together by one policy 
for an entire sum, and one of the parcels is insured separately by an- 
other policy, the sum insured by the first-mentioned policy is to be 
distributed among the several parcels in the proportion which the 
sum insured by the policy bears to the total value of all the parcels. 
Thus in round numbers the sum insured in this case by the policies 
other than the defendant’s on the property as an entirety was $47,- 
000. The total value of the property covered by these policies was 
$88,000. In case of a total loss, each parcel should be deemed in- 
sured thereby for 4% of its value. The parcel separately insured by 
the defendant was worth $16,000, and was insured by the defendant 
for $3,000, which was equal to + of its value. It is manifest that 
there was no over-insurance, and that consequently there is no occa- 
sion for any apportionment. 

Whether this would be the proper rule in case the $16,000 parcel 
alone had been destroyed or damaged, it is not now necessary to de- 
termine. In that event, if the defendant’s policy had not existed, the 
whole loss would have been recoverable under the $47,000 insurance. 
It may be that the rule for ascertaining the amount of insurance upon 
any particular parcel when insurances are commingled, as in this 
case, is dependent upon the extent of the loss, and that whatever 
could be recovered upon the more comprehensive policy, without re- 
gard to the other, is the amount to be deemed insured thereby on the 
part injured, in case of a partial loss, and that on that basis an over- 
insurance to the extent of the separate policy might be established. 
By insuring several parcels of property for an entire sum the insured 
obtains the advantage, and the insurer subjects himself to the liability 
of having so much of the total sum insured as may be necessary to 
compensate for damage to any part of the property applied to that 
part, though the sum named in the policy would have been insuffi- 
cient to cover the loss, if the whole had been destroyed. Thus it is 
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left to the result, in case of a partial loss, to determine what sum is 
insured upon any particular parcel, the only limit being its value. On 
the other hand, it would be desirable to adopt a general rule, appli- 
cable to all contingencies. We refrain from expressing an opinion 
now upon the several phases which might be developed under an in- 
surance of this character in case of partial loss, confining our adju- 
dication to the case before us, which was that of a total loss of the 
whole subject insured by all the policies. 

The judgment should be affirmed with costs. 

All concur. Judgment affirmed. 


SUPREME COURT OF NEW JERSEY. 


FEBRUARY TERM, 1872. 


HENRIETTA HILLYARD et al. 
vs, 
THE MUTUAL BENEFIT INS. CO.* 


The defendants, a corporation created by the laws of New Jersey, before the war, 
issued a policy for the benefit of the plaintiffs, upon the life of their father. 
The policy contained a provision that in case the trustee should not pay the 
annual premium, on or before the days therein mentioned for the payment 
thereof, the company should not be liable for the payment of the sum insured, 
or any part thereof; that the policy should cease and determine ; and that all 
previous payments should be forfeited. The plaintiffs and the father were 
residents of Virginia. The payment of the annual premiums was intermitted 
during the civil war, and the life insured terminated during such intermission. 
A tender of the premiums was made after the close of the war. 

A war, either foreign or domestic, puts an end, during its continuance, to all ami- 
cable intercourse between the citizens of the respective belligerent powers. 
All contracts made with an enemy during war are void, and all payments of 
debts or remission of funds during war are illegal and forbidden. 

The payment of these premiums, at the stipulated times, became legally impos- 
sible. If they had been tendered, the defendants could not, without doing an 
unlawful act, have received them. 

The exact performance of this contract, on the part of the assured, has been ren- 
dered impossible by the act of the law, and as such occurrence was not a con- 


* Decision rendered June 18th, 1872, 
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tingency which can reasonably be supposed to have been within the contem- 
plation of the contracting parties at the time they bargained, this failure in a 
strict compliance is not a iegal breach of the agreement. 

The reasonable and true doctrine seems to be that express terms are necessary to 
create an obligation which will include a liability, in case of an unanticipated 
prevention, by the act of God or of the law, of the fulfillment of a stipulation. 

The payment of the several premiums on the contract days was excused, from the 
fact that such payment was rendered impossible by the war. 


When the subject matter of the contract does not become unlawful, and it has 
been in some degree executed, so that the parties cannot be restored to their 
original condition, the contract, although for the time being some of its terms 
are not capable of performance, is not in a posture to be rescinded either in 
whole or in part. When such a result is not absolutely inevitable, and where it 
would lead to injustice, it does not take place. 


Whenever the law interferes with the contract, it should be held that such inter- 
ference will disturb the intentions of the contracting parties to the least degree 
practicable. 


The tender of the premiums was, in legal effect, a compliance with the plaintiffs’ 
stipulations in that respect. 


The defendants, by the interdict of their own government, were disqualified dur- 
ing the war from receiving the premiums, and a tender of the money by the 
plaintiffs must, of necessity, have been rejected by the defendants. They can- 
not be permitted to impute a result, occurring from their own incapacity, as a 
breach of agreement on the part of plaintiffs. 


A continuing contract, which has been partly performed, and which will remain 
in force from its own intrinsic quality, without the doing of anything by any 
party to it, is not avoided by the occurrence of the war. As the payment of 
the premiums was suspended, the continuance of the contract in question was 
not dependent on the doing of any act, on the part of the company or of the 
assured, and the contract was not annulled. 


Debts due from a citizen of this country to an enemy, are not liable to forfeiture 
on the breaking out of hostilities, except by the action of Congress. Much 
less can a vested right, such as arises out of the present policy, be forfeited by 
the operation of the war for the benefit of one of the contracting parties. 


The continuance, during the progress of a war, of insurance on the life of an en- 
emy, is not inconsistent with the welfare of either of the belligerents, 


A stipulation that the money should be payable, even though the life insured 
should be lost in a war, which might arise between the States ot the assured 
and the insurer, would be clearly illegal and void, and no such provision, 
which if present would vitiate the whole agreement, can be understood to be 
comprehended in the general expressions, which are in common use in these 
eo, An exception is invariably implied, embracing every case of a loss of 

ife by any means concerning which it would be criminal or incompatible with 
the law or against the public interest to stipulate or bargain. 

This action was properly brought in the name of the plaintiffs. The general rule 
is that the suit may be brought, on these policies, when in the form of simple 
contracts, in the name of the party having the beneficial interest. The agent, 
who effected the insurance, is styled a trustee, but that does not make him 
such, as his powers and capacities appear to be those simply of an agent. 


If, under the incorporation of the company, the plaintiffs, as holders of a policy, 
became partners with the other corporators, the war did not dissolve such part- 
nership, and such dissolution, even if it took place, would not affect tho obli- 
gations of the policy. 


This was a suit on a policy of life insurance, dated 27th December, 
1849. The plaintiffs were the daughters of John H. Hillyard, and 
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their respective husbands, and the declaration stated that being inter- 
ested in the life of their father, they, by one Edwin Hillyard, their 
trustee and agent, entered into an agreement with the defendants 
in and by which said agreement it is recited that the said defendants, 
in consideration of the sum of $302.50, to them in hand paid by Ed- 
win Hillyard, trustee, and of the annual premium of $302.50, to be 
paid on or before twelve o’clock, M., on the twenty-seventh day of 
December, in every year during the continuance of that policy, do 
assure the life of John H. Hillyard, of Richmond, in the County of 
Henrico, State of Virginia, (meaning thereby the father of the last 
named plaintiffs,) in the amount of five thousand dollars, for the 
term of life, etc. 

Among the conditions expressed in the policy was the following 
one, viz.: that in case the said Edwin Hillyard, trustee, should not 
pay the said annual premiums on or before the several days there- 
in before mentioned for the payment thereof, then, and in every such 
case, the said company should not be liable to the payment of the 
sum insured, or any part thereof, and that the policy should cease and 
determine ; and that it was thereby further agreed that in every such 
case, where the policy should cease and become null and void all 
previous payments made therein and all profits should be forfeited tu 
the said company. 

It wag then stated that the trustee paid the annual premiums “ up 
to and until” the twenty-sixth day of December, 1861, that for a 
long time before and after that date the plaintiffs and the said trustee 
were inhabitants of Virginia, and the defendants were inhabitants of 
the State of New Jersey, and that on the first day of December, 1861, 
the President of the United States, by virtue of the power and au- 
thority in him vested, and according to the statute, etc., had by his 
proclamation, bearing date, etc., declared that the inhabitants of the 
said State, so as aforesaid inhabited by the said plaintiffs and their 
said trustee, and the section or part of the said State so inhabited by 
them, were in a state of insurrection against the United States; and 
that the said proclamation remained in force, and the state of insur- 
rection and condition of hostility therein declared to exist, continued 
for a long space of time, etc., by reason whereof all commercial inter- 
course, etc. continued to be unlawful and impossible ; and during all 
that time hindered the payment of said annual premiums. 

The declaration then alleged a tender after the war. 

There was a general demurrer to this declaration. 
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Beastey, Cu. J. 


This suit is on a policy of life insurance made by the defendants, a 
corporation created by the laws of this State, in favor of the plaintiffs, 
who were residents of the State of Virginia. The person whose life 
was insured was also a resident of this latter State. The payment of 
the annual premiums was intermitted during the recent civil war, 
and the life insured terminated during such intermission. The pol- 
icy contained the usual clause, that in case the annual premiums 
should not be paid on or before the days designated, the company 
should not be liable to the payment of the sum insured, and that the 
policy should cease and determine. It was this last provision which 
gave rise to the first objection to the present action, taken on the 
argument before this court. 

The declaration admits that the premiums were not paid accord- 
ing to the terms of this stipulation, and that the death occurred 
during the period of such non-payment. The existence of the civil 
war is relied upon as an excuse for this default. 

No one, at the present day, can doubt that a war, either foreign 
or domestic, puts an end, during its continuance, to all amicable in- 
tercourse between the citizens of the respective belligerent powers. In 
this respect all the judicial decisions, as well in England as in this 
country, agree with the opinion expressed by the publicists, and with 
the practice of all civilized nations. The interdiction extends to every 
species of friendly communication. All contracts made with an ene- 
my during war are void, and all payments of debts, or remission of 
funds, under similar circumstances, are illegal and forbidden. 

As the doctrine is expressed by the English jurists, there cannot 
exist, at the same time, a war for arms and a peace for commerce, the 
principle being that the belligerent condition places every individual 
of the respective governments, as well as the government themselves, 
in a state of hostility. 

By force of this rule the payment of these premiums, at the stipu- 
lated times, became legally impossible. If they had been tendered, 
the defendants could not, without doing an unlawful act, have re- 
ceived them. Both the payment and the receipt of the moneys would 
have been a breach of duty and of law. The question is whether the 
act of payment, having become thus illegal, the performance of such 
act was not excused. 

The exact performance of this contract, on the part of the assured, 
has been rendered impossible by the act of the law, and as such oc- 
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currence was not a contingency which can reasonably be supposed to 
have been within the contemplation of the contracting parties at the 
time they bargained, I think this failure in a strict compliance is not 
a legal breach of the agreement. The reasonable and true doctrine 
seems to be, that express terms are necessary to create an obligation 
which will include a liability in case of an unanticipated prevention, 
by the act of God or of the law, of the fulfillment of a stipulation. 
In the absence of such an expressed intention there is always an im- 
plied understanding that the doing of the act agreed to be done shall 
not become absolutely impracticable from a remote and unexpected 
event occasioned by a natural or legal agency. 

This rule, as well as its conditions and limitations, is clearly 
marked in the judicial decisions, and, as an ancient illustration, I re- 
fer to the case of Lawrence vs. Twentiman, 1 Roll. Abridg., 450. 
Condition G., pl. 10, where it was ruled that if a man covenant to 
build a house before a certain day, and the plague breaks out in the 
place where the house isto be built before the day, and continues un- 
til after the day, the covenantor is excused from the performance of 
the covenant at the day, for the law, it is said, will not compel him to 
venture his life, but he may do it after. Another example occurs in 
Williams vs. Lloyd, W. Jones, Rep., 179, in which the declaration 
stated that the plaintiff delivered a horse to the defendant, which the 
defendant promised to redeliver on request, and a defence was sus- 
tained which set up that the horse died before a request to redeliver 
him. Ld. Coke, 1 Inst., 206, a, b, expresses the same rule, saying 
that where the condition of a bond or recognizance becomes impos- 
sible by the act of God, or of the law, or of the obligee, there the ob- 
ligation is saved, as if a man be bound by recognizance or bond, 
with condition that he appear at the next term of such court, and be- 
fore the day he dieth, the recognizance or obligation is saved. 

This rule, as thus expounded, was applied and enforced by the 
Supreme Court of New York in the case of the People vs. Manning 
& Condit, 8 Cowen, 297; and its existence is very pointedly recog- 
nized by Ld. Ellenborough in Barker vs. Hodson, 3 Man. & Sel., 271. 
The doctrine was much discussed and considered in the modern case 
of Hall vs. Wright, El., B. & El., 746, (96 E. C. L. R.,) which was an 
action for breach of promise of marriage. And in the several opin- 
ions read in the case it seems to be either expressly stated, or impli- 
edly assumed, that if the performance of the promise had become 
impossible by the act of God, as by a visitation of grievous sickness, 
it would have been an excuse for non-performance, 
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It is true that in judicial dicta and in the works of some of the 
text writers it is affirmed, as a general rule or principle of law, that 
whenever a party enters into an unqualified agreement to do some 
particular act, that the impossibility of performance, occasioned by 
inevitable accident, or an unforeseen occurrence over which he had no 
control, will not release him from his contract. Mr. Addison, in his 
treatise on contracts, thus declares the law; but an examination of 
the cases cited will show that the deduction made by him is not war- 
ranted. The examples adduced are all cases of difficulty, and not of 
impossibility of performance. 

This erroneous statement of the rule, erroneous on account of its 
universality, seems to have proceeded from the leading case of Para- 
dine vs. Jane, Aleyn, 26,in which the distinction is drawn between 
such duties as the law charges upon a party, and those which he 
voluntarily assumes. The difference being that it is only in the for- 
mer class of cases that non-performance will be excused when it 
arises from inevitable necessity. The reason given for this discrimin- 
ation is, that in instances of self-assumed obligations provisions 
should be made for the contingency set up as an excuse for non-com- 
pliance with the express stipulation. 

The rule in the case cited is expressed in too general terms, but 
limiting it, as it should be limited, by its application to the facts to 
which it belongs, itis correct. The action was in debt for rent, and 
the defendant pleaded that he had been expelled from the premises 
demised, and from the profits, by the public enemy. Obviously, this 
was not a case of impossibility of performance, for it was simply a 
hardship for the tenant to pay rent when no benefit had accrued 
to him from the property. 

There could be no reasonable inference, from the conditions of the 
case, that the parties intended that the rent was not to be exacted in 
the event of the possession of the premises being lost to the tenant. 

Whether a contract is to be operative, in the event of performance 
becoming impossible, is a question as to the intention of the parties. 

There are few contracts, if any, which express in terms the full 
meaning of the contractors under all possible circumstances, and 
hence the limitations and incidents which the law so often supplies. 
It is not intended to be questioned that when a contract is made in 
intelligible terms, which are sufficiently specific, the law will neither 
add to nor take anything from it ; but when general terms only are 
used, and remote contingencies arise, rendering a strict compliance 
impossible, it then becomes obvious that to give full effect to such 
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general terms would often be to lend them a force which might lead 
to injustice, and to result quite aside from what was contemplated. 
For example, if a man promise, in an unqualified form, that he will 
write a certain treatise, or paint a certain picture within a given time, 
it would hardly be denied that his death before the lapse of the pe- 
riod would excuse his non-compliance with the very terms of his 
agreement. 

This limitation of the language used would be deduced from the 
nature of the undertaking, which requires for its performance the 
personal services of the promisor, and from the consequently well 
founded inference that it could not have been intended to regard the 
contract as broken if death intervened. Such promise is uncon- 
ditioned and absolute, but its generality is restrained by an implica- 
tion which belongs to the very substance of the transaction. 

On the other hand, as an illustration of the opposite class of cases : 
When a tenant agrees in an unrestricted form to pay a certain rent, 
he will not be released by a destruction of the premises from natural 
causes, the reason being that such casualty is not unusual, and was 
therefore probably within the contempaltion of the contracting par- 
ties, and performance, though a hardship, is not impracticable. 

The distinction is, I think, a plain one, and establishes a rule which 
is indispensable, if courts are to enforce the real design and will of 
those who impose duties on each other through the medium of agree- 
ments. It is so seldom that persons would be willing to bind them- 
selves for the consequences of a breach of contract occasioned by the 
act of God or that of the law, that I think that it is safe to lay down 
the rule, that such an obligation will not be deduced from general 
terms, but that a specific stipulation is necessary to produce such a 
result. 

A strong case in favor of controlling a stipulation, couched in gen- 
eral language, is afforded by the decision of Ld. Ellenborough, in 
Brandon Curling, 4 East, 417. 

The suit was on a marine policy, containing the usual clause of 
indemnification against all captures and detention of princes. The 
vessel had been taken by the government of the underwriter, and 
the decision was to the effect that the insurance, though general, must 
be considered as containing an exception against a loss happening 
during the existence of hostilities between the respective countries of 
the assured and assurer. I cannot find that it has ever been ruled 
that if the performance of a promise turns out to be impossible, with- 
out the fault of the promisor, that the performance will not be ex- 


¥ See Se BS 


EE TG REL IT ET Ee MTT 





144 Report of Decisions. [ Feb. 


cused, unless the contract, in express and specific terms, provided for 
the event occasioning the impossibility. 

Applying this rule to the facts now under judgment, I conclude 
that the intermission of these payments was excused on the ground 
of necessity, and because the parties did not contemplate the occur- 
rence of such necessity, and consequently did not provide for it. It 
is very unreasonable to infer that it was the intention that a forfeit- 
ure should be incurred if the insured, by no fault of his, but from the 
intervention of the law, failed to fulfill his contract, with respect to 
punctuality of payment, according to the view of the defendants, and 
regarding this stipulation as unqualified if the assured, on one of the 
days for annual payment, being on his way to settle the premium, had 
been taken with a sudden sickness, and had remained in a state of 
insensibility until the time for payment had passed, all his interest in 
that policy would have been irretrievably forfeited. So unreasonable 
a force should not be given to this provision. 

In my opinion the payment of these several premiums on the con- 
tract days, was excused from the fact that such — was rendered 
impossible by the war. 

The true meaning of the agreement, read in the light of its neces- 
sary implications, is that the premium was to be paid at the times 
specified, unless prevented by the act of God or of the law. A legal 
interdict was temporarily imposed on such payments, and the effect 
was to suspend the obligation to pay ; but such suspension did not 
affect the obligations of the defendants. To hold that the liability 
of the defendants was suspended, would be to declare a forfeiture 
pro tanto. 

When the subject matter of the contract does not become un- 
lawful, and it has been in some degree executed, so that the parties 
cannot be restored to their original condition, the contract, although 
for the time being some of its terms are not capable of performance, 
is not in a posture to be rescinded either in whole or in part. When 
such a result is not absolutely inevitable, and when it would lead to 
injustice, it does not take place. Whenever the law interferes with 
the contract, it should be held that such interference will disturb the 
intentions of the contracting parties to the least degree practicable. 


(Concluded in March Number.] 





MIscELLANEous DEPARTMENT. 


QUALIFICATIONS NECESSARY FOR A SUCCESSFUL LIFE 
UNDERWRITER. 


BY NATHAN WILLEY. 


Until recently it has been the common impression that the business 
of life insurance, and especially the management of a company, was 
one which required no special preliminary training. Most of the 
new companies of the last ten years have been organized and man- 
aged by men who have been unsuccessful in other pursuits, and have 
regarded life insurance as a promising field, where all they needed to 
make a prosperous company was the capital stock, as required by law, 
and an office in which to write the policies. The stock has generally 
been obtained from the personal friends of those who expected to be 
pensioned off with a comfortable salary, and who have been promised 
a share in the profits, or to be accommodated with the loans which 
result from the accumulation of funds seeking investment ; and the 
brilliant prospects caused by high commissions and lucrative contracts 
have usually found a class of agents who were willing to press the 
advantages and special features of any company without making a 
careful inquiry into the qualifications of those who were its officers 
and managers. It is not surprising that companies organized on 
such principles have not succeeded better. The long and ominous 
list of those which have recently been compelled to reinsure their 
risks, and the want of prosperity which attends some others, leads us 
to inquire what qualifications are necessary for the officers of a com- 
pany to have, in order to inspire the public with confidence, and ob- 
tain the amount of new business which is necessary for their suc- 
cess. ' 

The first of these which we shall notice is a clear and accurate 
knowledge of the fundamental principles on which life insurance is 
based. The science of life contingencies depends upon certain pro- 
positions, which long experience and patient investigation have proved 
to be mathematical truths, and a knowledge of them is of the utmost 
importance. Any persistent deviation from them is sure to cause 
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great damage toa company. In many, not a day passes but some- 
thing occurs which makes a knowledge of them necessary. Not a 
contract is made with an agent, but the question of his commissions 
must be considered in relation to the effect they will have on the 
surplus or assets at the end of the year ; not a surrender value is 
paid for a contract of insurance, but the inquiry is made, what does 
the policy holder expect is his due, and how much can the company 
afford to give without detriment to the remaining members? and not 
a premium rate is computed but the question arises, is it safe and 
profitable? Officers without any special training seldom investigate 
these subjects for themselves ; they are satisfied to follow the lead, 
as far as they know how, of older and more successful companies ; 
and by attempting to rely upon their. experience, they adopt more of 
their errors than of their good qualities. Agents very soon learn 
that they are men to whom they can dictate their own terms for com- 
missions, and the policy holders, finding that the company fails to 
fulfill the promises made by the agents and indorsed by the company, 
become dissatisfied and allow their policies to lapse. The general 
management of a company involves many purely scientific questions, 
as much as the manufacture of chemicals or navigating an ocean 
steamer, and only those companies can succeed whose officers habit- 
ually recognize this truth. It is also a fatal mistake, and one which 
is too often made by officers as well as the public, to suppose that a 
large volume of new business is an evidence of solid prosperity ; as 
well might one say that a great amount of real estate, mortgaged to 
nearly its full value, is an evidence of wealth. It is the business of 
a life insurance company to assume contingent debts, and at the 
same time to hold a reserve sufficient to discharge them ; but if its 
premiums are procured at too great an expense, its increase of busi- 
ness may be fatal to its success or solvency. An officer should know, 
and not conjecture, where is the limit of safety. Again, there are 
two classes of persons to be considered: the policy holders, who 
must be liberally treated and who must be ¢ertain of the ultimate 
success of the company, and the agents and officers, who too often 
care for only their own commissions and salaries. Unless an officer 
knows where the dividing line ought to be between these two, and 
has the firmness to abide by it, he is not fully qualified for his 
position. 

There are other branches of knowlege and qualifications which are 
scarcely less important to a life underwriter. Hardly a day passes in a 
large company but some question of law must be decided, some inter- 
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pretation of a contract, some question relating to the investment of 
funds, or pertaining to real estate, needs explanation. It often hap- 
pens that these can be decided without referring them to an attorney, 
and if the underwriter has the general principles of law firmly fixed 
in his mind, his reputation and usefulness will be greatly increased. 

The science of accounts is another subject which is of great im- 
portance. It is injudicious and unsafe to leave this matter wholly to 
the care of clerks and bookkeepers. The president and every execu- 
tive officer of a company should be so familiar with the books of the 
company and the practice of bookkeeping, that they can easily tell 
whether they are correctly written up. 

It is not necessary for an officer to be a medical expert, but he 
should be familiar with the general laws which regulate health and 
longevity, and should be able at any time to give clear and correct 
views upon the sanitary condition of different localities, and the pe- 
culiar diseases incident to them, and the influence of different trades 
and professions on human life. All these topics should be familiar to 
him, so that in all his correspondence with agents and his intercourse 
with employees, he may be able to impress them with the fact that he 
is fully prepared for any exigency, and that it is useless for them to 
urge him to adopt any plan or new feature which will not bear the 
test of careful examination. 

He should have some practical knowledge of the duties and diffi- 
culties of the agency. Successful soliciting requires men of peculiar 
tact, and that officer who can decide intuitively whether a man will 
make a successful agent or not, will save the company a great amount 
of expense. He should know how to advise agents in all their diffi- 
culties, to guide, stimulate and encourage them under all circum- 
stances. His visits to the different agencies should be followed by an 
increased energy in obtaining applications and greater confidence in 
the success of the company, and in all his intercourse with agents he 
* should make them feel that he is perfectly familiar with every agency 
under his care. 

Finally, there are some business qualifications which are indispen- 
sable to a successful life underwriter. He should be a man of sys- 
tem, energy and perseverance. He should have the power to inspire 
men with confidence in his integrity, so that they will feel safe to 
trust their money in his hands ; he should be sufficiently progressive 
to accept anything new which is of a real and substantial benefit, and 
conservative enough to reject everything which will not bear a rigid 
scientific examination, and he should be able to convince the public 
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that his company is managed on solid conservative principles, and 
that its policy holders may look forward to a lifetime of security in 
the protection which it affords. 

If these views are correct, can we not see the reason why so many 
companies have gone out of the field ; that there is hardly a voca- 
tion, with the exception of some of the learned professions, which re- 
quires more careful study, more general knowledge, more business ca- 
pacity and executive ability, or a better reputation for honor and in- 
tegrity, than the management of a life insurance company, and that 
the disastrous reign of empirics is soon to come to an end ? 


TONTINE INSURANCE. - 


Among the various temporary expedients to which many life insur- 
ance companies have of late, by reason of the declining state of their 
business, found it necessary to resort, the Tontine plan appears to 
have been regarded with especial favor, as the one most available for 
popular effect. As a financial device it is historic, dating back as far 
as 1648, and as an adventure it has in a few instances been adopted 
by men of wealth for special investment of money based on the con- 
sideration of a life annuity with the benefit of survivorship. About 
the middle of the 17th century it was introduced into France by the 
inventor, Lorenzo Tonti, a Neapolitan, as a scheme of government 
finance. It was once resorted to by the government of England, and 
occasionallly Tontine associations have been formed for various pri- 
vate purposes both in Europe and America, but without large suc- 
cess. Within a few years the Tontine principle has been engrafted 
‘ on life insurance by some of our American companies. The argu- 
ment offered in its support is that it tends to a more equable distribu- 
tion of cost of insurance between the early decedents on the one 
hand and the surviving members on the other than is effected by the 
ordinary graduated premiums ; that those members who die early 
can well afford to relinquish their portion of the accruing surplus for 
the benefit of those who outlive them, since they secure a large ad- 
vantage to their estates at small cost, having paid but few pre- 
m.ums, and that the surviving members, who pay a large number of 
annual premiums, are fairly entitled to reimbursement of a part of 
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their outlay from the early dividends and from forfeitures. It is fur- 
ther represented that financially it will be a very profitable adventure 
to those who live and continue their insurance to the end of a speci 
fied term of years. 

The manner in which the equalization of cost is proposed to be ef 
fected is by creating a reversionary fund for the benefit of those mem- 
bers of the Tontine class who outlive the term and who continue tc 
keep their policies in force. The revenues from which this fund is 
to be derived are the surplus that may arise from the several Tontine 
policies, known in mutual companies by the name of divisible sur- 
plus, and the forfeited reserves of such policies of this class as lapse 
by non-payment of premiums before the expiration of the Tontine 
term. It is expected that the revenue from this latter source will be 
very large. At the end of this term the fund thus constituted, with its 
interest accumulations, is to be distributed pro rata among the surviv- 
ing members of the class in such way as they may elect, in cash, in 
reduction of future premiums, or in increased insurance. 

After the distribution, the policies thus taken will stand in the 
company on the basis of ordinary policies of the same tenor, but it is 
supposed that the surplus accruing upon them thereafter will be so 
large as to make the continuance of that form of policy unprofitable. 
In the event of the death of a member, before the expiration of the 
Tontine term, his heirs shall be entitled to receive the full amount for 
which he was insured, but without benefit of any portion of the Ton- 
tine reversion; but this term is usually so determined that the 
amount of the insurance realized, even in the case of the last dece- 
dent during the term, may never be less than the sum of all the pre- 
miums that have been previously paid by him, accumulated at ten 
per cent. interest. 

The plan, the argument, and the appeal, by which it is urged upon 
the public, bear such an aspect of plausibility and such promise of 
advantage that an unsuspecting mind might be easily made to believe 
that it is a valuable improvement in life insurance, yet when it is ob- 
served that the scheme has in most cases been resorted to as an ex- 
pedient to create a new excitement under the pressure of a threatened 
decline of business; that many of our oldest and best companies 
have not adopted it, and that some actuaries of eminent learning and 
ability have expressed their disapproval of it, it will appear that the 
merits of the plan are not such as to eutitle it to an unqualified re- 
commendation, and a careful reflection will show that there are ad- 
verse considerations which are of so great importance that they out- 
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weigh all the specious pretensions and promises of advantages which 
are held out by the advocates of the system. 

In the first place it is to be considered that the Tontine policy sus- 
pends the payment of the annual dividends, and abolishes the right 
of the policy bolder to call upon the company for the surrender value 
of his policy during the whole of the Tontine period, which may be 
fifteen years or more. In ordinary insurance, a person not only par- 
ticipates in the annual surplus, but if he is poor, or is under a éloud 
of misfortune, he may, on being compelled to stop paymert, call back 
in cash, with a small deduction, the value of his policy ¢ but in the 
Tontine insurance, failure to pay any premium on the day it becomes 
due, even though it be the last one of the series, works forfeiture of 
the whole. 

A second suggestion, which is inferential from the foregoing, is that 
the Tontine insurance is a snare in which the poor, and men of 
moderate and uncertain income, should not allow themselves to be 
entangled, for it is certain from experience that nine out of ten who 
are in this condition will lose by the adventure ; yet they are the 
-very persons who are most liable to be fascinated by it through the 
representations of unscrupulous agents. Another inferential sug- 
gestion is that it is an act of questionable morality in a life company 
to offer the temptation to the public, knowing full well that the for- 
teitures, which are relied upon for making up the greater part of the 
survivorship fund, will be derived from those persons who have been 
disabled by poverty or misfortune, for it is certain that none will suf- 
fer their policies to lapse but such as are compelled to do so by the 
pressure of necessity. Another very grave consideration is that as 
the rich only can hope to carry their premiums along to the end of 
the term, they alone will reap the benefits of the system, and thus 
the system is seen to be one which is eminently calculated to ag- 
grandize the rich and to impoverish the poor. 

It is unquestionably true that the poor have the right to run into 
hazardous adventures equally with the rich, but whether it be con- 
sistent with the dignity and honor of a life company, or with the law 
of morality, to encourage men to do this by taking a form of insur- 
ance which depends for its popularity mainly upon the known and 
even advertised fact, that the company expect to make large profits 
for them by inducing many persons to enroll themselves in the class, 
who will certainly break down before the time expires, is a question 
which the common sense of mankind may easily answer. 

Let it further be considered that the motive to which the company 
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appeals in behalf of the Tontine plan, and upon which it bases its 
expectations of success, lies in the strength of the selfish principle in 
the human breast, the.same that engenders in many persons the greed 
for speculation, lawful or unlawful, and for gambling adventures—a 
motive that always tends to the secret demoralization of all nobility 
of mind and character—and it will readily be seen that the plausibility 
of the argument in favor of the plan consists in the concealment of 
the objectionable methods by which the object of the plan is proposed 
to be secured. 

It would be easy to extend this line of criticism into other specifi- 
cations, such as the corruption of pure insurance by the addition of 
the evil elements of speculation and gambling, which are foreign to 
its nature, and the possible infringement of the laws restraining com- 
panies of this kind from engaging in banking and other financial op- 
erations, thus making insurance the vehicle of various sorts of mon- 
ey transactions for the sole purpose of enriching the managers and 
increasing the current revenues and the funded investments of their 
companies ; but resting the case at this point, enough has been said 
to show that there are very many adverse considerations of a grave 
character, which utterly forbid the approval of this system of life in- 
surance. No doubt these considerations have been duly weighed by 
those managers of life companies who have thus far refused to incor- 
porate the Tontine principle into their plans of insurance, and that 
in refusing to adopt it, they have been actuated by an honorable de- 
termination to maintain the purity of insurance by keeping it within 
its legitimate province, and to preserve it from every corrupting al- 
liance. 


CASES REPORTED. 


This number of the Journat contains a full report of the decisions 
in eight insurance cases, besides that of Reynolds vs. The Commercial 
Ins. Co., which is concluded from last number. 

In the case of the Mutual Benefit Life Ins. Co. vs. Miller, the policy 
provided that if the declaration made by the applicant should be 
found untrue, the policy should be null and void ; and the declaration 
stipulated that the answers of the applicant should be the basis of the 
contract. The Supreme Court of Indiana decided that the policy, 
the declaration, and the answers of the assured were to be regarded 
as one instrument ; that a covenant or agreement, to become a war- 
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ranty, need not appear on the face of the policy, but may be on a 
paper referred to in the policy ; and that the answers must be held to 
be warranties, on the part of the applicant, that the facts were as 
stated by him. The court also held that if the applicant had had 
spitting of blood before the time of his application, he was bound to 
mention it in his answer to a question on that point ; that the fact 
that he was examined by a surgeon employed by the company for that 
purpose was no excuse for his not having done so, and that it made 
no difference whether a misstatement was intentional or not. The 
defence on the part of the company was that the answers of the as- 
sured, in his application, that he had never had spitting of blood or 
consumption, were false. The judgment in the court below, in favor 
of the plaintiff and against the company, was reversed. 

In Fairchild et al. vs. The Liverpool and London Fire and Life Ins. 
Co., decided in the Commission of Appeals of New York, the question 
related to the construction of a condition in a floating policy, where 
there was other and specific insurance upon the same property. The 
court held that if the language of the policy is free from ambiguity, 
the intention of the parties must be sought in the language, but if it 
is ambiguous, then the surrounding circumstances, the situation of 
the parties, and the objects intended to be accomplished, are all to be 
considered. 

Smith vs. The Aitna Life Ins. Co., was decided in the Court of 
Appeals of New York. The defense on the part of the company was 
that the assured had made false representations in the application, in 
regard to his health. The referee in the Supreme Court, against the 
evidence in the case, found for the plaintiff. The Court of Appeals 
affirmed the order of the General Term, setting aside the report of 
the referee, and granting a new trial, and ordered judgment absolute 
for the company, Judge Peckham remarking that justice would be 
promoted if the Supreme Court would more frequently exercise its 
unquestioned right of reviewing verdicts upon the facts. 

In Fried vs. The Royal Ins. Co., the questions at issue related to the 
power and authority of an insurance agent, and the effect of what is 
called a binding receipt. The plaintiff applied to the agent of the 
company for a policy upon the life of her husband, and paid the pre- 
mium at the time of making the application. It was agreed, at the 
same time, that if the application was accepted at the head office of 
the company in Liverpool, a policy should be issued, and that if the 
husband should die before the decision was received, the amount of 
the insurance should be paid. The company accepted the application 
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and forwarded the policy, but the agent, in accordance with his gen- 
eral instructions, refused to deliver it on the ground of an unfavor- 
able change in the health of the assured. The case was decided in 
the Court of Appeals of New York. The court held that the accept- 
ance of the company was absolute and not modified by the general 
instructions to the agent, and that the contract took effect from the 
date of the application, and that if it was accepted, the risk of an 
unfavorable change of health after that time was assumed by the 
company. The court also held that the construction to be given to 
the instructions to the agent must be most unfavorable to the party 
giving them. 

In the case of the Home Ins. Co. vs. The Western Transportation 
Co., the court held that the burden of proof is upon common car- 
riers to show that damage to goods intrusted to their care resulted 
from unavoidable accident. A question also arose in the case in re- 
gard to a reduction for general average, and a discharge by the agent 
of the consignees, who assigned the claim to the insurance company. 
The judgment of the court below in favor of the plaintiff and against 
the transportation company was sustained. The decision was ren- 
dered in the Commission of Appeuls of New York. 

The Phenix Ins. Co. vs. Hamilton et al., was decided in the United 
States Supreme Court in error to the U.S. Circuit Court for the 
Northern District of Ohio. The court held that the interest of a no- 
minal partner in the liabilities of the firm is such as should entitle 
him, in the absence of any attempt to defraud, to join with the other 
members of the firm in effecting insurance on the property of the 
concern, and that the omission of the insured to notify the company 
of the dissolution of the firm in whose name the insurance was pro- 
cured, or of the ownership of the property, could not be considered 
us a concealment, and did not avoid the policy. Mr. Justice Clifford 
dissented from the opinion of the court. 

In Ogden et al. The East River Ins. Co., the Court of Appeals of 
New York decided that the clause in policies, providing for an ap- 
portionment of loss, must receive an independent construction, and 
that the rules of contribution cannot be engrafted upon it. The de- 
fendant issued a policy for $3,000.00 upon a parcel of property 
worth $16,000.00. The policy provided for an apportionment of the 
loss in case of other insurance. There was other insurance for $47,- 
000.00 upon this parcel and upon other parcels of property insured 
together. The value of all the property covered by other insurance 
was $88,000.00. All the property covered by the defendants’ policy, 





154 Miscellaneous Department. ’ [ Feb. 


and by the other insurance, was destroyed. The court stated the rule 
applicable to this case, and held that the parcel covered by the de- 
fendants’ policy was insured by the defendants for 4%, of its value, and 
that each parcel covered by the other insurance was insured for $4 of 
its value, and that as there was no over-insurance, there was no occa- 
sion for any apportionment. The learned judge, Rapallo, stated that 
he refrained from expressing an opinion on the several phases which 
might arise under an insurance of this character, in case of partial 
losses, but suggested that the amount of insurance upon any partic- 
ular parcel might depend upon the extent of the loss, and that 
whatever could be received upon the more comprehensive policy, with- 
out regard to the other, is the amount to be deemed insured thereby 
on the part injured in case of a partial loss, and that on that basis 
an over-insurance to the extent of the separate policy might be estab- 
lished. 

We publish also the interesting and able opinion of Ch. Justice 
Beasley, of the Supreme Court of New Jersey, in the case of Hillyard 
vs. The Mutual Benefit Life Ins. Co., although the court is not the 
court of highest resort in that State. The decision was rendered 
upon demurrer. The action arose upon a life policy issued before 
the late civil war. The assured and his daughters, the beneficiaries 
and plaintiffs, were citizens and residents of Virginia. The payment 
of the annual premiums was intermitted during the war, and the 
assured died during the intermission. The company refused to pay 
the insurance on the ground that the non-payment of the premiums 
avoided the policy, and that the insurance was forfeited to the com- 
pany by the effect of the war, with other technical defences. The 
learned judge discusses the effect of the war upon contracts and con- 
tracting parties, and upon the payment of premiums, in a comprehen- 
sive manner, and concludes that a payment of the premiums, at the 
specified times, became legally impossible on account of the war ; that 
failure to pay at such times was not a legal breach of the agreement ; 
that had the premiums been tendered, the company could not, with- 
out doing an illegal act, have received them, and that the company 
will not be permitted to impute a result occurring from their own in- 
capacity, as a breach of agreement on the part of the plaintiffs, and 
that the tender of the premiums at the close of the war was in legal 
effect a compliance with the terms of the policy in regard to the pay- 
ment. The decision of the court was that the company was liable for 
the amount of the insurance. A part only of the opinion is pub- 
lished in this number ; the remainder will appear next month. 
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EDITORIAL ITEMS. 


We shall be under especial obligation 
to attorneys and the officers of insur- 
ance companies for copies of printed 
records and kriefs in insurance cases, as 
we are often unable to obtain them from 
the clerks of the courts, or from the re- 
porters. 


In the report of Reynolds vs. The 
Commerce Fire Ins, Co., in the Journal 
of last month, the name of the company, 
in the title of the case, was by mistake 
given as The Commercial Fire Ins. Co. 


Our Exchanges, both legal and insur- 
ance, will please continue to direct as 
heretofore, to St. Louis, unless specially 
notified to the contrary. 


—_+or— 


MISCELLANEOUS. 


BURNING OF BARNUM’S MENAGERIE. 


Fire Marshal McSpedon, of New 
York, speaks as follows of the burning 
of Barnum’s Menagerie and Museum : 

‘“* After a careful and thorough inves- 
tigation of the fire at Barnum’s Menag- 
erie and Museum on Fourteenth street, 
which occurred on the morning of the 
14th inst., I have arrived at the follow- 
ing conclusions: On the 24th of No- 
vember last one of my assistants, officer 
A. D. Mooney, made an examination of 
the premises and reported to me the con- 
dition of the building. He pronounced 
it to be most dangerous so far as the 
heating was concerned, and liable to 
take fire at any moment. He also point- 
ed out these facts to the managers of 
the museum and menagerie, and they 
promised to have the dangers remedied 
as soon as possible. From this report I 
considered it my duty to give this place 
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of amusement a careful personal inspec- 
tion, but a press of business at that mo- 
ment prevented my carrying out that 
intention. On the 30th day of the same 
month I again sent my officer to see if 
the alterations he had recommended 
had been made. He made a second ex- 
amination, and reported the place to me 
as being in the same condition, and add- 
ed that the people in charge of the 
place seemed very indisposed to place 
any confidence in him, or believe there 
was any danger of an accident in the 
building. My officer explained the dif- 
ference between the ordinary steam pass- 
ing through heating pipes and what we 
call superheated steam. 

‘This superheated steam is the vapor 
that passes through pipes when the fires 
have been banked, and the ordinary 
business of the heating of houses for 
the day seems finished. It is one of the 
most dangerous and ignitible elements 
we know of, and one of the most de- 
structive agents we have to contend 
against. And notwithstanding the 
strong expressions of opinion made 
both by him and myself, Mr. Hurd told 
him, at his last visit to the museum, 
that ‘ when he saw a fire from that cause 
he would believe it.’ I then considered 
it my duty to report to the underwriters 
the condition of affairs at the museum. 
They thereupon visited the premises, 
and, becoming convinced of the danger 
which I had pointed out, threatened to 
cancel their policies unless the neces- 
sary improvements I suggested were 
carried out. These admonitions were 
entirely neglected, and it will be ob- 
served by the testimony of the master 
builder, Mr. Ball, that even he made 
some alterations of the steam pipes, by 
cutting away the wood-work and other 
combustible material that surrounded 
these pipes, on the 14th inst. Still these 
alterations were not adequate, in my es- 
timation, for the preservation of human 
life and to obviate the dangers of a panic 
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during the progress of the entertain- 
ments. The testimony taken before me 
on the investigation into the origin of 
the fire will bear me out most forcibly in 
the conclusions that I have arrived at. 
In my opinion as an expert, the fire ori- 
ginated under the floor immediately over 
the boiler, and from superheated steam, 
which in its effects is as destructive as 
burning gas or flame, and where it is al- 
lowed to gain strength, is sure to be the 
cause of terrible results.” 


EXPLOSIONS OF FLOUR MILLS, 


An interesting paper, read by Dr. Ste- 
venson Macadam at the meeting of the 
Royal Scottish Society of Arts, on No- 
vember 25th, tends to show that flour 
mills are almost as dangerous neighbors 
as gunpowder mills, there being nothing 
under present arrangements, especially 
of large flour mills, to prevent explo- 
sions at any moment. The chemical 
components of grain are combustible 
when burnt in the ordinary way, and are 
consumed with greater rapidity when 
diffused as a cloud through the air. 
When flour is showered from a sieve 
placed above a gas flame, rapid combus- 
tion takes place. Indeed, the flour 
burns with explosive rapidity, and the 
flame licks up the flour shower some- 
what in the same way that it flashes 
through a mixture of gas and air, or that 
it treads along a train of gunpowder. 
When burned, the flour resolves itself 
into gases. The carbon, by mixing with 
the oxygen of the air, becomes carbonic 
oxide or carbonic acid, and the hydro- 
gen and oxygen become water, vapor, or 
steam. The volume of these gases is 
much increased by the high temperature 
at the moment of combustion. The 
conditions required to bring about a 
flour explosion are somewhat similar to 
those which cause a gas explosion. 
Flour agrees with coal gas in being sim- 
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ply combustible when unmixed with air, 
and equally agrees with coal gas in be- 
ing explosive when mingled with air ; 
but the fine impalpable dust must be 
diffused through the air in definite pro- 
portions, in order to constitute an ex- 
plosion when a white heat, such as a 
flame or spark, is brought near. In or- 
der to bring about an explosion, it is 
also necessary that the flour mixture be 
more or less confined within a given 
space. The more common way of the 
production of the spark or flame which 
fires the flour-air explosive mixture, is 
the feed going off the stones doing work 
when the stones set down on each other, 
and as they are of a flinty or other hard 
silicious rock, and are revolving at from 
100 to 160 revolutions in a minute, they 
quickly strike fire and become very hot. 
The feed may go off from want of grain 
in the hopper, or any obstruction in the 
feed pipe. A spider’s web actually 
stopped the feed in one case, and led to 
a violent explosion in an English flour 
mill. Dr. Macadam suggests various 
expedients to be adopted for avoiding 
flour mill explosions, such as the removal 
of exhaust boxes, stove rooms, smut 
rooms, and other receptacles of flour 
dust, to the outside of the mill, and ex- 
presses a hope that all proprietors of 
flour mills will awaken to the necessity 
of adopting precautionary measures in 
future, inasmuch as they cannot now 
plead ignorance of the explosive force 
of the flour-air mixture.—Pull Mall Ga- 
zette. 


LIFE INSURANCE LITIGATION. 

The Monitor, speaking of two cases 
that have just been decided in favor of 
the Mutual Benefit Life Ins. Co., in the 
U. S. Circuit Court for Massachusetts, 
makes the following comments, which 
are eminently sensible and just : 

“This company deserves the moral 
support of the whole fraternity in the 
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stand it seems to have taken. Several 
claims have recently been contested, re- 
sulting, in évery instance where the case 
has gone to a jury, in a verdict against 
the company. Not one of these cases 
was contested that did not exhibit on 
its face open and flagrant breach of con- 
tract. If the officers had simply con- 
sulted for the most politic measures, 
they would. doubtless have settled every 
claim without a protest. They were 
probably well aware that the advantages 
to their business would, temporarily at 
least, have counterbalanced the losses 
which in nine cases out of ten they 
would be compelled to pay in the end. 

‘*So far as profit was concerned, the 
company has had little inducement to 
dispute a single claim. But the organ- 
ization is a mutual one. Itis compelled, 
for its own protection, to make its con- 
tracts conditional. It owes a duty to 
those members who have complied in 
good faith with these conditions, that 
their interests shall not suffer by treating 
them as a dead letter—that parties shall 
not be permitted through fraud to profit 
by their honesty. The contest is simply 
one of principle : whether an association 
of forty thousand members, leagued to- 
gether for a sacred purpose, are a legiti- 
mate prey for swindlers ; whether the 
contracts of such a society are entitled 
to any legal recognition or not. The 
company deserves credit for its effort to 
do justice and to secure justice.” 


THE PRESS AND THE BENCH. 

At no period have the relations be- 
tween that old and venerated institu- 
tion, the judiciary, and that young and 
vigorous institution, journalism, at- 
tained such an importance, or excited 
so much anxiety as at the present. Mo- 


dern civilization possesses no greater in- 


tellizent force than that which resides 
in the press ; nor can modern civiliza- 
tion be preserved and perpetuated with- 
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out the regulating, pacifying, conserva- 
tive influence of the bench. Two such 
influences existing in society and in 
government, and capable of great mu- 
tuality and assistance, or of great anta- 
gonism and detriment, ought so to be 
regulated as to produce the greatest co- 
operation and reciprocity and the least 
opposition and injury. To regulate and 
define the precise attitude which the 
press should sustain to the bench in a 
republic like ours is no easy task. Re- 
gulation and definition, in a scientific 
sense, are almost impracticable in a free 
government. On the one hand, we have 
the liberty of the press sanctioned and 
authorized in every constitution in the 
republic ; on the other hand, we have 
the sanctity of courts and the untram- 
meled administration of justice, provid- 
ed for by the same fundamental law. 
So long as journalism assists and en- 
courages the administration of justice, 
and no conflict arises between the press 
and the bench, there is no cause for 
anxiety or dissatisfaction. But when 
journalism assumes to criticise judicial 
proceedings, define judicial powers, in- 
fluence judicial action, the very grave 
question comes into prominence as to 
the extent to which journalistic criticism 
upon judicial proceedings may be al- 
lowed. The liberty of the press and the 
utterance of individual or editorial sen- 
timents, are as inviolable as the sancti- 
ty of courts and the judicial action of 
judges. In America no institution so 
thoroughly reflects the sentiment of the 
masses, represents the popular mind, 
embodies the idea of frecdom, as the 
press. The American free press is pre- 
eminently a republican institution ; and 
like all great social and political forces, 
of rapid growth and powerful develop- 
ment, like all great institutions which 
are the outcome of the age, and which 
represent the idea and sentiment of the 
period, the press is naturally intolerant, 
and defiant of restraint and opposition, 
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and relies upon its humanitarian and 
popular foundations for its strength and 
support. It has boundless faith in its 
resources, performance, power and tri- 
umph. It represents the spirit of pop- 
ular ascendency, of change, of impulse, 
and of everything which is denominated 
reform. Somewhat opposed to this ele- 
ment in society and the State is the 
bench, which represents the systematic 
thought, logic, learning, stability and 
venerability of a nation ; just as the le- 
gislature represents temporary needs, 
the pressing desires, the corrective and 
reformative intuitions of the people ; 
and just as the executive represents the 
efficient force and the discretion of the 
State. Hitherto few cases of journalis- 
tic antagonism to the judiciary have de- 
veloped themselves here. The press 
has largely contented itself with its pe- 
culiar province of furnishing news and 
collating and arranging valuable infor- 
mation. The party press has, of course, 
been occupied in the frupagation of the 
particular views and interests of its 
leaders. And the editorial columns of 
the independent press have been devot- 
ed to the fair criticism of political and 
governmental matters, and the fostering 
of a scientific, artistic and philanthro- 
pic spirit among the people. But there 
is an occasional civil or criminal matter, 
properly belonging to the courts, but, 
at the same time, by its public and pop- 
ulur bearings, belonging also to journal- 
istic criticism, from which the emergen- 
cy of the antagonism of the press and 
the bench arises. The decision of the 
court being contrary to the public wishes 
or expectations, the popular clamor is 
voiced in the public press, and innuen- 
does, charges, and vilifications are 
heaped upon the head of the judiciary, 
the members of which are, probably, 
more entitled to veneration than any 
other class. The judicial power of the 
State can only be administered through 
individuals ; justice can only be admin- 
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istered through judges, and when courts 
are assailed by the press, and their ac- 
tion dictated or practically impeded by 
the press, the remarkable condition oc- 
curs wherein the people assail the law 
and its administrators—justice and the 
judges. The semi-political trials, and 
the noted criminal trials of the past de- 
cade, are instances of this anomalous 
condition of public criticism. Courts 
of impeachment are told what they are 
expected to do ; criminal courts are in- 
formed that they must convict and 
hang ; civil courts are told that ifa 
certain remarkable clause is decided in 
a certain manner, justice is a mockery 
and money makes law. It is evident 
that when such things occur it is time 
that the judiciary was protected and 
journalism restrained, and that the rela- 
tions between the bench and the press 
were better defined. While it is well 
known among the profession that an or- 
dinary newspaper editorial upon a legal 
question, or upon a judicial proceeding, 
is about as reliable and sensible as the 
criticism of a country singing-master 
upon the vocalization of a Wachtel or a 
Lucca, or the remarks of an organ- 
grinder on the performunces of a Ru- 
binstein or a Liszt, or the rough opinion 
of a sign-painter on the works of a Ra- 
phael, yet there is a legitimate depart- 
ment of journalistic critic’'sm in refer- 
ence to the judiciary. If a judge is 
known to have received a bribe, posi- 
tively, no journal would be molesied for 
publishing the fact, with its opinion of 
the effect it ought’ to have on his contin- 
uance in office. This is a public and 
political matter, about which the profes- 
sion and the laity will agree. Ifa judge 
is known to be incompetent, positively, 
no journal should be prohibited from 
publishing that fact, and commenting 
on the circumstance that such a man is 
in a judicial position. Ifa case has 
been decided according to principles 
which are deemed to be wrong and un- 
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founded in law, no journal would be 
hindered from fairly going over the rea- 
soning of the court, pointing out its de- 
fects, and showing how it would have 
been better decided. But the great com- 
plaint which the legal profession and all 
thoughtful citizens make against the 
press is that, in its swelling pride and 
boasted majesty, it affects to dictate ju- 
dicial conclusions and influence judicial 
decisions. And not only this, the press 
by its ignorance of such matters, (which 
are exceedingly technical,) and by its 
lack of discrimination, attacks the bench 
as being responsible for orders and judg- 
ments which they are bound by the law 
to make, which are directed by the very 
codes and regulations which the people 
and the press have helped to make for 
the guidance of their judges. If,in a 
specific case of great public interest, 
the common law fails to do what the 
popular idea of justice demands, or if 
the statutes are defective, either as to 
substantive law or modes of procedure, 
so that the popular demand cannot be 
gratified, the great, pompous press 
comes forth and lays the whole blame at 
the door of the judge or the court who 
decides the case. No professional mind 
can observe the senseless ranting of 
some newspapers about judicial pro- 
ceedings without vexation and even in- 
dignation. Such a press, always fickle, 
would make justice as fickle as itself, 
and the law as changing as the kaleido- 
scope of popular passion. And when to 
the-simpl»s expression of opinion is add- 
ed arrogance and menace, in regard to 
the results of judicial decisions, then no 
court can fail to exert its latent power 
and vindicate that majesty and sanctity 
to which all else, even the press, is sub- 
ordinate. Whatever may be the place 
of the press in the social and political 
economy of our time and country, like 
all other institutions it has its sphere, 
and when it intrudes upon the depart- 
ment of legislation, or of the executive, 
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or of the judiciary, it must become 
amenable to punishment in such a man- 
ner as the department assailed has the 
power to use in vindicating itself. The 
mode which the judiciary always adopts 
in such cases is by proceeding against 
the guilty parties as for contempt of 
court, and this is the only protection 
which the courts have from journalistic 
insolence and abuse, the only protection 
save the cultivation of a better, grander 
and higher spirit in the press and its 
leaders.—Albany Law Journal. 


LOSSES ON THE MISSISSIPPI RIVER IN 
1872. 


The following statement of the losses 
upon the Mississippi River during the 
year 1872, with the amount of insurance, 
is from the Missouri Republican: 


No. of Value of Insur- 
Vessels. Vessels. ance. 
17 $135,750 
24 510,000 ~ 185,000 
15 MO aixcnavsscvess 350,000 220,000 
By collision 10,000 
By explosion. 30,000 
By striking piers 


How destroyed. 


20,000 


$600,750 


$1,410,000 


“The total aggregate loss on both 
boats and cargoes cn western rivers dur- 
ing the past year will not fall much he- 
low $4,500,000. In this large estimate 
we, of course, include all the minor 
casualties, and estimate the loss from 
damage, and delay to cargoes not totally 
destroyed. A noticeable feature exhib- 
ited by these figures is the comparatively 
small amount of property lost from 
causes chargeable to the steamboatmen. 
In this class of accidents we place col- 
lisions, clearly so, and explosions, partly 
chargeable to want of precauticn on the 
part of steamboatmen. The immense 
loss occasioned by natural and artificial 
obstructions to navigation is signifi- 
cant.” 
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NUMBER OF INSURANCE COMPANIES IN 
NEW YORK. 

General Dix, in his inaugural message, 
stated that the number of insurance 
companies subject to the supervision of 
the insurance department, on the first 
day of December, 1872, was as follows : 
New York joint-stock fire insurance compa- 


New York mutual fire ........ Oo cecccccccces 7 
New York marine ......-c.ceseccesecescens 9 
New York life 

Fire insurance companies of other States... 78 
Marine insurance companies of other States. 1 
Life insurance companies of other States.... 28 
Casualty insurance companies of other States 3 
Foreign insurance companies 


Total........ 


LAKE DISASTERS IN 1872. 

The following is from an article in the 
Monitor.—The Milwaukee Wisconsin oc- 
cupies nearly seven columns with a re- 
cord of disasters on the great lakes and 
on the river St. Lawrence, during the 
year 1872. It says the list is nearly as 
large as that of 1869, and the destruction 
of property but little less than in that 
year. May, September, October, and 
November were the most destructive 
months, the damage in November alone 
being upward of $1,000,000. The total 
number of vessels lost during the year 
is 745, and the total amount of damage 
$2,988,000. The estimated damages is 
based upon the more serious disasters 
alone. Add the damage by minor dis- 
asters, such as loss of deck loads, can- 
vas, outfit, collisions, etc., and the total 
amount will be swelled to nearly $3,250,- 
000. The summer of 1872 was remarka- 
ble for light winds and smooth seas, and 
the autumn equally remarkable for bois- 
terous and tempestuous weather; so 
that the promise of immunity from, de- 
struction held out early in the season 
was dispelled by the later storms. The 
number of vessels totally destroyed by 
fire and wrecked by storms in 1872 
reaches nearly one hundred. 
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ITEMS. 


The legislature of Vermont has again 
elected the present justices of the Su- 
preme Court, to wit : Hon. John Pierre- 
pont, Hon. James Barrett, Hon. Asahel 
Peck, Hon. H. H. Wheeler, Hon. Homer 
E. Royce, Hon. Jonathan Ross, and 
Hon. T. P. Redfield. 


The Mutual Life Ins. Co. , of Chicago, 
has reinsured the Safety Deposit of that 
city. 

An amendment to increase the num- 
ber of judges of the Supreme Court of 
Wisconsin from three to five, was re- 
cently submitted to a vote of the people 
of that State, and voted down by a large 
majority. 


The United States Senate has con- 
firmed the nomination of Alexander 
Knowles as Justice of the Supreme 
Court of Montana Territory. 


Hon. William Wirt Virgin, State re- 
porter of Maine, has been appointed 
judge of the Supreme Court of that 
State, in place of Judge Tapley, whose 
term of office has expired. 


Gov. Dix has appointed the Hon. Al- 
exander 8S. Johnson, of Utica, as Com- 
missioner of Appeals, in place of Hon. 
Ward Hunt, and the appointment has 
been confirmed by the Senate. 


— 


It is recorded that Lord Bacon re- 
wrote one of his works twelve times be- 
fore it was satisfactory to himself. If 
some of our present-day law writers 
would follow Bacon’s example, they 
would come nearer discharging ‘‘ their 
debt to the profession” than they are 
now wont to do.— Albany Law Journal. 
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CURRENT TOPICS. 


—The attorney for the appellee in the 
Mutual Benefit Life Ins. Co. vs. Miller, 
thus discourses, in his brief, concerning 
insurance companies : ‘‘ The citizens of 
Indiana have suffered much by the pros- 
titution of legal forms and rules, to the 
chicanery of insurance companies. It is 
refreshing to see the ‘ cheek’ with which 
those companies appeal to what they 
call equity, from a legal decision, when 
the demon of technicality, which has 
served them, proves once faithless. In- 
stead of remodelling ‘justice,’ these 
companies had better remodel their pol- 
icies. If this forum were the proper 
one in which to discuss changes of the 
law, we would recommend the enact- 
ment of a statute which would estop in- 
surance companies from setting up to an 
action any defense which accrued before 
the delivery of the policy.” 


—An exchange says: ‘‘The very 
saddest cases of utter destitution are 
those women suddenly left by their 
husbands’ death without a penny in the 
world, and absolutely dependent on their 
lonely and exhausting toil. The hus- 
band, perhaps, has been laid up for two 
or three months beforehand; a little 
store of savings has been exhausted, ow- 
ing to the husband’s loss of work and 
the expenses of bis illness; they have 
fallen back with the rent, and when the 
last duty of watching 1s done, and all is 
over, the poor widow has to turn and 
face a prospect of absolute destitution. 
It is impossible to avoid reflecting, when 
one witnesses such a case, what an in- 
estimable boon it would be to such a 
widow if her husband had been able to 
insure her a moderate annuity or sum 
which would enable her to apprentice 
her children, and give them a fair start 
in life. 
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—The sensation of the closing week 
of the year was the arrest of Stephen 
English, the editor of the Insurance 
Times, on the charge of libel, preferred 
by Geo. T. Hope, president of the Con- 
tinental Fire Ins. Co. The arrest took 
place on Monday, it 2 o’clock, and bail 
was fixed at $10,000. Mr. English was 
kept in custody of the sheriff until noon 
of Tuesday, when he was released, 
Pliny Freeman, of the ‘‘Globe Life,” 
and Charles Stanton, of the ‘‘ Knicker- 
bocker Life,” appearing as his bonds- 
men. Of Mr. Hope’s procedure we 
have only to say that it was absurd to 
the last degree. If the insurance com- 
panies are bent on making Stephen a 
martyr, there is no better way of doing 
it than that chosen by Mr. Hope. The 
higher indictments are heaped upon Mr. 
English, the more of a power is the 
Insurance Times. Insurance journals 
are coming bravely to the front. The 
public has in a recent conspicuous case 
been made to hear and heed them ; and 
now the president of a leading fire in- 
surance company stoops to exalt an in- 
surance editor to the lofty pinnacle of 
sacrifice sacred to the Woodhull, the 
Claflin, and the Geo. Francis Train.— 
Chronicle. 


—About seventy of the most distin- 
guished members of the bar of the 
United States Supreme Court have ad- 
dressed a letter to ex-Justice Nelson, ex- 
pressing their high appreciation of his 
learning and integrity as a judge, and 
expressing their regret at his resigna- 
tion. 

—The following handsome and well 
deserved compliment to Isaac Grant 
Thompson, Esq., editor of the Albany 
Law Journal, by Chief Justice Church, 
of the New York Court of Appeals, will 
be appreciated by the readers of that 
journal : 

‘“*My Dear Sir: I am authorized by 
all the members of the court to express 
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to you our unqualified approval of the 
Albany Law Journal, edited by you. We 
regard it a very valuable publication, 
which cannot fail to be favorably appre- 
ciated by the profession generally. It 
would be difficult, I think, to suggest 
any improvement. 
Very truly yours, 
S. E. Cuurca. 


—Luther W. Frost, Esq., has been 
elected president of the Continental 
Life Ins. Co., in place of Justus Law- 
rence, deceased. 


—William Aldrich has been appointed 
treasurer of the Mutual Life of Chica- 


go. 
—The Triumph Insurance Company 


of Cincinnati has reinsured the risk of 
the Amazon. 


—At the annual meeting of the Chi- 
eago board of fire underwriters, held on 
the 3rd ult., Mr. Geo. C. Clarke was re- 
elected president, Mr. Chas. H. Case 
was elected vice-president, and Mr. Al- 
fred Wright was re-elected secretary. 


—Over two hundred and fifty mem- 
bers of the Philadelphia bar joined in 
tendering Chief Justice Thompson a 
public dinner, upon the occasion of his 
retiring from the bench of the Supreme 
Court of Pennsylvania. 


—Judge Ingraham, of the New York 
Supreme Court, has decided that watch- 
es come under the head of ‘‘ necessary 
articles,” which cannot be taken by 
creditors. 


—Chief Justice Nicholson, of the Su- 
preme Court of Tennessee, immediately 
after the adjournme .t of the court, Jan- 
uary 3rd, fell down a flight of steps at 
the Capitol and fractured his thigh. 
This accident will prevent him for some 
time from resuming his seat on the 
bench. 
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—We publish, in this number, the pro- 
spectus of the Western Jurist. This 
Journal not only has a high reputation 
in the Northwest, but is one of the most 
valuable legal journals in the country. 
With the January number it enters upon 
its seventh volume. 


—The Insurance Monitor with its Jan- 
uary number entered upon its twenty- 
first year. In age the Monitor stands 
first, and in character and influence is 
second to no insurance journal in the 


country. 


—The cases against Mr. Charles F. 
Mills, which originated with the Mutu- 
al Life Ins. Co. of New York, more 
than a year since, on a charge of embez- 
zlement, have been dismissed for want 
of prosecution. The many friends of 
Mr. Mills will be gratified by this vindi- 
cation of his innocence of the charges 
made against him. 


—A bill passed both houses of the Mi- 
chigan legislature on the 11th ult., in- 
creasing the salaries of the judges of the 
Supreme Court of that State, from $2,500 
to $4,000. This isa step in the right 
direction. 


—A New York statute allows deduc- 
tions of a certain number of days to be 
made, on account of good behavior, 
from the term of imprisonment of con- 
victs, further providing that the act 
shall not apply to any person sentenced 
for the term of his natural life. 


—A householder in Florida, in filling 
up his census schedule, under the head- 
ing, ‘‘ where born,” described one of his 
children as ‘“‘ born in the parlor,” and 
the other ‘‘ up stairs.” 


—‘‘Are you guilty, or not guilty ?” 
asked a judge of a prisoner the other 
day. ‘‘An sure, now,” said Pat, ‘‘ what 
are you put there for but for to find that 
out ?” 





